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I 


RITICISM of the administration of justice has been chiefly 
directed at matters of procedure; delay is the evil as to which 
complaint is traditional. Consideration of what questions should be 
handled by the courts is, however, even more important than the con- 
sideration of how court questions are handled. As to many cases, the 
true criticism is not that trials should take place sooner, but that trials 
should not take place at all. Certain conflicts of interest are being 
dealt with to-day upon principles bound to bring about court con- 
tests, which by appropriate legislation might be dealt with upon 
other principles permitting speedy adjustments without suits. 
More numerous than any other single class of cases in most city 
courts are suits against railroad and street railway corporations for 
damages on account of personal injuries. In some cities from a 
third to a half of the time of jury sessions is occupied with these 
cases. The principles governing the rights and liabilities of the 
parties in such suits are well settled. Those rules are, however, 
such as to invite if not to necessitate the litigation of almost every 
accident claim of importance. Not only do the cases have to be 
fought out in the trial courts; there is also at least in many states 
strong reason for the defeated party to carry his case to the court 
of last resort. Had these rules been worked out for the express 
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purpose of encouraging litigation and multiplying suits they would 
reflect great credit upon their framers. 

As the law now stands, it is not possible for a passenger who has 
been injured in a railway accident to learn without suit the amount 
of damages which can be recovered. Suppose, for example, that 
Mrs. Smith has sustained a fracture of an arm as the result of a sud- 
den lurch of a street car in which she was riding. To become in- 
formed as to her rights against the company she must consult a 
lawyer. The lawyer will tell her that her right to recover damages 
from the company depends in the first place upon her ability to 
prove that the lurch was caused by some fault upon the part of an 
employee of the company. The fault might have been in the opera- 
tion of the car, and to prove this it would be necessary to show how 
a car should have been operated under the conditions which pre- 
vailed at the time of the accident, and just how the motorman or 
conductor failed to observe the proper standard of conduct. Or the 
negligence might have consisted in the use of improper appliances, 
or in failing to keep up the equipment of a car or the condition of 
the road bed and tracks. To establish such negligence it would 
probably be necessary to call electrical engineers, civil engineers, 
or other experts. 

Mrs. Smith would be further told that she must be prepared to 
show that she was looking out properly for her own safety or at 
least to meet any evidence of carelessness upon her part which 
might be put in by the company; for if she herself was even par- 
tially to blame she could not recover, no matter what was the care- 
lessness of the employees. She would be informed that if she 
proved the negligence of an employee of the company, and her own 
freedom from blame, she would be entitled to damages, including 
not only her full monetary loss, in which would be included every 
expense, except her attorney’s fees, but also indemnity for suffer- 
ing and for any resulting physical defect or trouble. 

Somewhat bewildered by these details Mrs. Smith might ask, 
“But just how much can I recover, and what certainty is there of a 
verdict in my favor?” The only honest answer in the majority of 
cases is: “Well, that all depends upon how you and your case will 
happen to strike the jury.” If she inquires when she will be paid, 
the answer would probably be that to secure payment within a 
year would be remarkably fortunate, and that she might have to 
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wait two or more years before actually recovering. An expensive, 
uncertain, and tedious suit may thus be the only alternative to a 
small settlement. 

Strange as it may seem, the situation of the company under. the 
present law is almost equally unsatisfactory. It is true that the 
company has much better facilities and opportunity for getting 
evidence than has Mrs. Smith, but unless the company secures 
overwhelming evidence in its favor the case will be allowed by the 
judge to go to the jury for decision, and what the jury will do is 
likely to be based less upon the evidence than upon the natural 
feeling in favor of the injured individual as against the impersonal 
corporation. A modern lawyer, discarding ancient similes, would be 
likely to venture a restatement of a certain spiritual truth, as fol- 
lows: “It is as difficult for a rich man to enter the Kingdom of 
Heaven as for a large corporation to obtain a verdict in a personal 
injury case.” 

Besides this natural prejudice there is for the company the con- 
stant menace of fraud. Stirring up and prosecuting personal-injury 
cases has become the trade of certain attorneys. The “ambulance 
chaser”’ is the tool that draws in their victims. In suits so instituted 
there is a premium upon perjury — perjury to establish liability, 
perjury to enhance damages. There are doctors who make a busi- 
ness of skilfully instructing plaintiffs in the simulation of injuries. 
To ward off verdicts often secured by such methods, it is almost 
inevitable that claim agents of companies should sometimes resort 
to sharp methods. A bad odor emanates from the whole field of 
this personal-injury litigation. 

Facilities for the trial of these cases are provided by the state, 
at large expense. The cost of a single day’s sitting of the jury 
session may be three hundred dollars, and the trial of an ordinary 
accident case may take three or four days. Under the system gen- 
erally in force all this court expense is borne by the state. Large 
sums raised by taxation are thus expended in providing the ma- 
chinery for carrying on these wearisome disputes. 

_ There is no sound business reason for maintaining this system, 

cumbrous, trouble breeding, and costly in its operation. An.al- 
together simpler method is available for the adjustment of such 
claims — a method based upon the ideas which have in recent years 
found beneficent expression in the workmen’s compensation acts. 
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II 


The idea underlying the present system is that fault is the true 
ground for the determination of tort as well as of criminal liability. 
If fault of the defendant caused the accident, the defendant is 
liable to the plaintiff; if there was no fault there is no liability; and 
if there was as a contributing cause fault on the part of the plain- 
tiff, there is no liability. Once liability is established, the offender 
must do everything that money can do to wipe out the fault. The 
exact amount of damages, both financial and physical, must be 
determined by a jury and the offending defendant must pay the 
injured person the full sum. 

At first blush this theory seems just and reasonable, although 
manifestly the attempt to apply it under present conditions results 
in uncertainty, trouble, and waste. The present rules, however, do 
not in fact possess even the meager merit of logical coherence, for 
the money which under the rule as now applied goes in reparation 
for the fault is not the money of those guilty of the fault. Fault is 
always personal — it is that of an engineer, of a motorman, of an 
inspector — but the money that goes in these cases to make good 
the fault is the money of the stockholders who constitute the com- 
pany. The conduct of the stockholders, or even of the directors 
who immediately represent the stockholders, is not even an issue in 
the suits. Under the present rules the conduct of one man or set of 
men is elaborately investigated in order to determine and fix the 
liability of another man or set of men. 

An insurance system for dealing with accident claims would be 
based upon two distinctive principles and a distinctive method. 
The. first principle is, of course, that of liability irrespective of 
negligence, liability which would be absolute except when the in- 
jury was caused by gross or wilful carelessness of the passenger. 
This rule is founded upon conviction that the cost of the transpor- 
tation service should include the expense of insuring the passenger 
against all risks peculiar to the service for which he pays his fare. 
Its application would largely eliminate difficult and costly investi- 
gation of the causes of each accident. 

The second principle would be that of limited liability, that is, 
liability for a fixed reasonable sum for each injury or loss, instead 
of for such amount as a jury may happen to assess as representing 
the full money equivalent of the injury. This principle is founded 
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upon the belief that exact money compensation for physical injury, 
now supposed to be determined by juries, is impossible, and that if 
companies are held as insurers and not as wrongdoers there is no 
reason why the entire risk involved in the transportation service 
should be borne by the transportation agency. If the company pro- 
vides a reasonable but prompt and sure compensation, persons who 
believe that the statutory amount of damages is insufficient to offset 
losses which they may sustain may well utilize the accident insur- 
ance companies to furnish them with additional protection. Ap- 
plication of this rule would greatly simplify trials of the nature and 
extent of injuries. The method of administration of the system 
would be by a commission, which with its own inspectors and experts 
would make such investigation of each accident as is necessary 
within a very short time after it occurred — a few days at most, 
instead of many months or even years. 

The substitution of statutory damages for jury damages of course 
presents practical difficulties. Medical expenses and loss of earnings 
are, however, helps to a definite basis in many cases, although the 
latter test cannot be followed as largely as it is under the workmen’s 
compensation acts. Arbitrary sums will have to be allotted for 
different injuries —a broken leg will command one sum, a sev- 
ered hand or a nervous shock another sum. It is not in fact possi- 
ble to estimate bodily injury in terms of money, yet that is precisely 
what the jury is supposed to do to-day. Each jury flounders about, 
takes off something from the size of the verdict because of doubts 
about liability, perhaps averages the estimates of different members, 
and blunders to a result. A table worked out in advance by a com- 
mission, after the study of each general type of case, would seem to 
be likely to be at least as satisfactory as the haphazard results 
reached by juries. 


Ill 


The handling of railroad and street railway accident claims upon an 
insurance basis instead of upon the present fault basis would result - 
in prompt and sure payment to the persons injured of amounts fixed 
by law and not dependent upon the energy and skill of counsel. If 
Mrs. Smith should be injured she could learn from a public officer 
the amount which she was entitled to receive from the company. 





1 See elaborate notes upon jury verdicts in 58 L. R. A. (N. Ss.) (1915), pp. 30-516. 
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She would receive the entire amount which the company paid out 
on account of her claim without paying tribute to intermediaries. 
Payments would begin to come in shortly after the accident, at the 
time when she most needed the money. 

At first sight this plan seems to have the defect that characterizes 
so many schemes of reform — somebody else must pay for it. Rail- 
road and street railway companies are not very prosperous to-day; 
undue burdens upon them will mean less satisfactory service. But 
the handling of accident claims upon the basis here suggested need 
not increase the outlay of the companies —it should in fact de- 
crease it. As already suggested, if passengers who are injured are 
to receive their damages without contest, the amount payable in 
individual cases should be considerably less than the amount of the 
verdicts which may be assessed under the present system. Further- 
more, the companies would be relieved of heavy expense in the 
investigation and settling of claims and in the defending of suits. 
The portion of the total outlay under the present system that goes 
for mere expense of administration is astonishingly large. There 
should also be a reduction if not an elimination of payments which 
are secured by fraud; for with the amount of possible recovery 
limited there would be less inducement for fraud, and with prompt 
and impartial investigation of cases by a body with full powers, the 
chances for recovery upon dishonest claims would be slight. 

Seven or eight years ago such a plan might have been called radi- 
cal; to-day it must be regarded as merely an extension of tried 
methods, In that interval has taken place the development in this 
country of the workmen’s compensation plans, which are simply 
an application of insurance principles to accidents sustained by work- 
men in the course of employment. This system, at first opposed by 
many employers, is now generally recognized to have improved the 
relations between employer and employee, to have operated power- 
fully toward the lessening of accidents, and to have eliminated much 
bitter litigation. 

Under our constitutional system, a new plan for the money ad- 
justment of controversies of course presents legal issues. Does the 
plan here suggested fall under the ban of the Fourteenth Amend- 
ment, as involving a taking of property without due process of law, 
or a denial of the equal protection of the laws? Can a system be 
legally enforced which takes away the right to a jury trial assured 
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by state constitutions? It is submitted that without conflicting 
with constitutional limitations (1) railway companies may be 
made liable to injuries to passengers sustained by accident in the 
course of transportation although not caused by negligence; (2) pas- 
sengers may be required to accept a fixed or limited compensation 
for such injuries; (3) commission awards may be substituted for jury 
awards; and (4) if passengers cannot be compelled to accept the 
statutory plan, they may be placed in such a legal position that they 
will voluntarily accept it. 


IV 


Negligence cannot be said to be the only basis for tort liability at 
common law. It is a familiar historical fact that according to primi- 
tive legal conceptions in England, as in Rome and elsewhere, one 
was liable for all the consequences of his acts, irrespective of the care 
with which the acts were performed.? To early lawgivers it seemed 
just to visit the results of an act upon the source of the act; the 
instrument of harm, either animate or inanimate, was held responsi- 
ble for the harm. By slow steps English courts came to recognize 
that as it was necessary for each individual to act in order to live 
and carry on his business, all who lived in society must in return for 
freedom to act take the chance of sustaining harm through acts 
of others performed with ordinary care. Courts ceased to hold that 
a man acts at his peril; losses unintentionally caused were, in the 
absence of negligence on the part of the doer, to lie where they fell.? 

This principle covered such a wide field that it has, at times, been 
spoken of as the only principle of tort liability known to common law 
in its maturity.* Yet the idea that liability may properly be imposed 
on grounds other than that of fault has always persisted. Thus the 
owner of domestic animals which escape and do damage to the land 
of others is held liable for such damage, even though he exercises 





2 Professor J. H. Wigmore, Responsibility for Tortious Acts, 3 SeLecT Essays In 
ANGLO-AMERICAN LEGAL History, 474; also in 7 Harv. L. REv. 315; Hotmes, Com- 
mon Law, Lecture III, pp. 86-94; Professor Jeremiah Smith, Sequel to Workmen’s 
Compensation Acts, 27 Harv. L. REv. 235, 344. 

8 Nelson, C. J., in Harvey v. Dunlop, Hill and Denio (Lalor) 193 (N. Y., 1843) and 
quoted by Hotmes, Common Law, pp. 94, 95, “No case or principle can be found, or 
if found can be maintained, subjecting an individual to liability for an act done with- 
out fault on his part.” : 
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every possible precaution to prevent such escape,‘ and since the 
leading case of Rylands v. Fletcher® it has been recognized that at 
common law one who creates an unusual situation or employs a 
force which may endanger others may be held liable for injuries 
which he exercised every precaution to avoid. 

Much the most striking case of liability irrespective of fault is, 
however, the very rule under which accident claims such as are 
here discussed are daily enforced — the rule of respondeat superior. 
It is according to this rule that the master or employer is held to 
answer for the fault of his servant or employee, even though he him- 
self is entirely free from blame. This liability of the employer is 
usually accepted without question as an instance of liability with- 
out fault, of “absolute” liability. Professor Smith quotes a remark 
of Augustine Birrell in regard to the first workmen’s compen- 
sation act under which employers were made absolutely liable 
for injuries to employees: ‘‘Respondeat superior is a dogma which 
holds in its arms the new dogma of the new bill.” ” According 
to Professor Smith’s thinking, this classification of the rule of 
respondeat superior is wholly erroneous — not only is there not “a 
short step from one of these propositions to the other, . . . there 
is a chasm between them.” ’ The thought uppermost in Professor 
Smith’s mind was apparently that the rule of respondeat superior, 
far from imposing a liability to a plaintiff where the injury was 
caused without negligence, merely requires the employer to answer 
for the negligence of the employee. But the controlling truth which 
Mr. Birrell had in mind was that in cases falling under. the rule, the 
negligence on account of which the defendant is held is not his 
negligence, but the negligence of another person. The chain of lia- 
bility is no stronger than its weakest link, and as, under the rule, the 
employer may be held where he is not himself at fault, the basis of 
his liability cannot be said to be negligence or fault. 

The rule of respondeat superior has been generally accepted as just, 
but little has been attempted by the courts in the way of an explana- 





* Wells v. Howell, 19 Johns. (N. Y.) 385 (1822); Holladay v. Marsh, 3 Wendell 
(N. Y.) 142 (1829). 

5 Rylands v. Fletcher, L. R. 3 H. L. 330 (1868). 

® Ives », South Buffalo Ry. Co., 201 N. Y. 271, 310, 94 N. E. 431, 446 (1912). 
Cf. Hotmes, Common Law, p. 6. 

7 Professor Jeremiah Smith, 27 Harv. L. Rev. 254-56. 
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tion of its logical basis. Ordinarily the judges are content to say, 
“The act of the servant is the act of the master—respondeat superior.” 
This, of course, is not to explain the rule, but merely to assert it in 
other language.® It is sometimes suggested that the reason for the 
liability is a necessary assumption that the action would not have 
happened had the employee been selected with due care;* yet the 
conduct of the employer in selecting the employee has never been 
allowed to become an issue in such cases. Lord Brougham stated 
that the reason was that the master “‘set the whole thing in motion.’ 
But between the act of the master in starting “the thing in motion” 
and the harm, comes the negligent act of a responsible human being. 
The law might be satisfied with the legal liability of the responsible 
human agent who was the immediate cause of the harm. The 
reason that it is not so satisfied may be the practical one that the 
employee would not ordinarily be able to pay the damages, and that 
it is only the employer’s liability that prevents a substantial failure 
of justice.” 





8 This fiction is of the class which we use because we “lazily prefer to evade ac- 
counting for [it] openly and rationally.” Wigmore, 7 Harv. L. REv. 399. 

® Hotmes, Common Law, p. 6; Wigmore, 3 SELEcT Essays In ANGLO-AMERICAN 
LEGAL History, pp. 474, 536, 537- 

10 Duncan v. Findlater, 6 Cl. & F. 894, 910 (1839). 

1 “Tn all cases it” (the phrase respondeat superior) “points to a merely subsidiary 
liability of the superior, which can only be enforced against him when it is proved 
or patent that the inferior cannot pay for his own misdeed. This indicates, as we be- 
lieve, what has first and last been one of the main causes of ‘employer’s liability.’ 
Should we now-a-days hold masters answerable for the uncommanded torts of their 
servants if normally servants were able to pay for the damage that they do? We do not 
answer the question; for no law, except a fanciful law of nature, has ever been able to 
ignore the economic stratification of society, while the existence of large classes of men 
‘from whom no right can be had’ has raised difficult problems for politics and for juris- 
prudence ever since the days of A‘thelstan.” 2 PoLLocK AND MAITLAND, History 
oF ENnGLIisH Law, 2 ed., p. 533. See also Wigmore, 7 Harv. L. REv. 393. Yet Sir 
Frederick Pollock in discussing the ground for employer’s liability passes over the view 
that the reason is to prevent wrongs from going without practical redress as being 
“too crude and formless to be a starting-point of fruitful discussion.” Pottocx, Es- 
SAYS IN JURISPRUDENCE, p. 119. Sir Frederick goes on to state: “The liability of an 
employer to the public for injuries caused by the acts and defaults of his servants is 
analogous to the duties imposed with various degrees of stringency on the owners of 
things which are or may be sources of danger to others. The man who conducts an 
undertaking of any kind, or has it conducted by persons subject to his directions, is held 
answerable for all operations incident to it being performed with reasonable care.” 
(Ibid., p. 128.) This apparent explanation begs the whole question for the reason that 
in the latter case the harm is caused not by the use of things or forces by the defend- 
ant himself, but by the uncommanded acts or defaults of responsible human beings 
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The true explanation of the rule may involve the two latter sug- 
gestions — the fact that the business in which the accident occurs is 
carried on for the employer and that he is probably able to indem- 
nify himself out of the proceeds makes it not unjust that he should 
bear at least a considerable part of the risk of causing injuries to 
persons in carrying on the business; and the fact that as a class 
employees have been lacking in financial ability makes it socially 
expedient that the employer be required to pay. Whatever the 
explanation of the rule, the fact is that under it the employer is, at 
common law, held in a way as an insurer: without fault on his own 
part he is required, by reason of his relations to the parties, to pay 
damages for injuries caused by the acts of others. True, he hap- 
pens to be required to answer only for damages that are caused 
through fault, but the fact that he is held as an insurer only against 
this limited class of risks should not obscure the true basis of his 
liability. A quasi insurer’s liability, absolute liability, or liability 
without fault it is, and liability of this character may, without doing 
violations to the body of principles of the common law of which 
this principle forms a part, be extended to cover harm occurring in 
the carrying on of the employer’s enterprise through causes other 
than the single mischance of provable negligence. 


V 


Rules of law are by no means unchangeable; the courts may and 
do alter the doctrines which they have promulgated. It is the special 
function of the legislature to make such changes in the laws, whether 
judicial or legislative in origin, as are needed to meet altered con- 
ditions.” Constitutional protection of property rights does not in 





other than the defendant, and the whole problem is to find why the law is not satisfied 
with the responsibility of those persons, without making the employer liable also. 

12 Bertholf v. O’Reilly, 74 N. Y. 509, 524 (1878). In this decision the court sustained 
a statute which provided that a landlord who knowingly leased his premises for saloon 
purposes should be liable for all losses resulting from the intoxication of any person 
through the sale of liquor by his lessee. The court said: “The act of 1873 is not invalid 
because it creates a right of action and imposes a liability not known to the common 
law. There is no such limit to legislative power. The Legislature may alter or repeal 
the common law. It may create new offenses, enlarge the scope of civil remedies, and 
fasten responsibility for injuries upon persons against whom the common law gives no 
remedy. We do not mean that the Legislature may impose upon one man liability for 
an injury suffered by another, with which he had no connection. But it may change 
the rule of the common law, which looks only to the proximate cause of the mischief, 
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general extend to rules of law. The fellow-servant doctrine, the 
doctrine of assumption of risk, and of contributory negligence 
sharply limited the liability of employers for industrial accidents. 
These rules operated to protect his property to an important degree 
from liability for claims of employees. Yet in passing upon the 
employers’ liability acts, and the workmen’s compensation acts 
the courts have unhesitatingly held that such rules could be changed 
or abolished.* What some courts have not recognized is that rules 
creating new grounds for liability need no higher sanction’ than rules 
removing limitations upon liability; rules of each class merely form 
‘part of the sum total of the law fixing the legal consequences of 
acts or events. 

The requirement of negligence as an essential of liability in tort 
is little more firmly embodied in the structure of the law than was the 
doctrine that contributory negligence on the part of the plaintiff is 
a bar to liability. The question of the legal incidence of losses un- 
intentionally caused was settled not according to unchanging 
principles of right but largely according to the judges’ convictions 
of social expediency.” What was a wise rule under earlier conditions 
has ceased to be a wise rule, at least in its application to certain well- 





in attaching legal responsibility, and allow a recovery to be had against those whose 
acts contributed, although remotely, to produce it.” For a more recent declaration to 
the same effect, see the strong opinion of Sloss, J., in Western Indemnity Co. ». Pills- 
bury, 151 Pac. 398 (Supreme Court of California, 1915). Mondou »v. N. Y., N. H. & H.R. 
Co., 223 U. S. 1 (1912). 

18 Missouri Pac. Ry. Co. v. Mackey, 127 U. S. 205 (1888); Hawkins v. Bleakley, 220 
Fed. 378 (Dist. Ct. S. D. Ia., 1914); Western Indemnity Co. ». Pillsbury, 151 Pac. 398 
(Cal. 1915); Deibeikis v. Link-Belt Co., 261 Ill. 454, 104 N. E. 211 (1914); Opinion 
of Justices, 209 Mass. 607, 96 N. E. 308 (1911); Mackin »v. Detroit-Timken Axle Co., 
153 N. W. 49 (Mich., 1915); Mathison v. Minneapolis St. Ry. Co., 126 Minn. 286, 148 
N. W. 71 (1914); Cunningham v. Northwestern Improvement Co., 44 Mont. 180, 119 
Pac. 554 (1911); Sexton v. Newark Dist. Tel. Co., 84 N. J. L. 85, 86 Atl. 451 (1913); 
Ives v. South Buffalo Ry. Co., 201 N. Y. 271, 94 N. E. 431 (1911); Jensen v. Southern 
Pacific Co., 109 N. E. 600 (N. Y. Ct. of App., 1915); State ». Creamer, 85 Ohio St. 340, 
97 N. E. 602 (1912); Borgnis v. Falk Co., 147 Wis. 327, 133 N. W. 209 (1911); State v. 
Mountain Timber Co., 75 Wash. 581, 135 Pac. 645 (1913); State v. Clausen, 65 Wash. 
156, 117 Pac. rror (1911). 

14 The decision in the Ives case was of course to the effect that to require an employer 
to answer in damages for injuries not caused by the negligence of an employer consti- 
tuted a taking of property without due process of law. But see the note upon this case 
in 24 Harv. L. Rev. 647 and the reasoning in Western Indemnity Co. ». Pillsbury, 
supra; State v. Clausen, supra; and Mondou ». N. Y., N. H. & H. R. Co., supra. 

48 Western Indemnity Co. »v. Pillsbury, supra; Mondou ». N. Y., N. H. & H. R. 
Co., supra. 
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marked classes of cases, and it is suggested that there is no consti- 
tutional reason why the rule should not now be changed. The 
legislature cannot of course ordain that one man shall answer to 
another because of some act or event for which he is in no sense re- 
sponsible; but if a man chooses to perform acts or to have acts per- 
formed for his benefit which may even without fault upon his part 
endanger another, the law may decree that the doer of the act shall 
assume the risk of resulting damage, at least in part; it may fix 
the legal consequences of his acts. 

In supporting the workmen’s compensation acts the courts have 
not been inclined to sustain the authority of the legislature on the 
broad ground above suggested. They have rather assumed that 
the enforcement of liability without negligence involved a taking 
of property of defendants requiring and finding justification under 
the police power.'® They have held that the establishment of a 
system for the more expeditious and equitable awarding of com- 
pensation for industrial accidents with resulting improvement in 
working conditions was a proper and legitimate exercise of the 
police power. In the class of cases here dealt with, however, the 
defendants affected may upon other grounds be subjected to such 
liability. 


VI 


Because of the quasi public character of their business railroad 
and street railway companies may be required to pay damages for 
all injuries happening to passengers, other than those caused by 
the wilful negligence of the passengers. The absolute liability of 
carriers for damages to goods which they undertake to transport 
has long been established. This doctrine may be merely an anomaly 
in the law, as Professor Beale has maintained,!’ but becoming firmly 
established in England in the 18th century * it was universally ac- 
cepted in American jurisdictions, the question as to the carriers’ 
right to contract away this liability forming one of the most copious 





16 See particularly State v. Clausen, supra; State v. Mountain Timber Co., supra; 
Western Indemnity Co. »v. Pillsbury, supra; Borgnis v. Falk Co., supra; Cunning- 
ham »v. Northwestern Improvement Co., supra; Jensen v. Southern Pacific Co., supra; 
Mondou »v. N. Y., N. H. & H. R. Co., supra. 

17 Beale, 3 Setect Essays In ANGLO-AMERICAN LEGAL History, p. 148. 

18 Coggs v. Bernard, 2 Ld. Raymond gog (1703); Forward v. Pittard, 1 T. R. 27 
(1785). 
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sources of litigation.” The rule applicable in cases of injuries to 
passengers, although not settled until well into the 18th century, 
came to be that the carrier should be held liable only if the injury 
was caused by some negligence of an employee.” As the law has 
stood, therefore, a passenger riding upon a train which also carried 
his baggage might, if the train were wrecked, recover for the loss of 
the baggage by mere proof of such loss, while in order to recover 
for personal injuries sustained in the same accident he would have 
to prove that the accident was caused by negligence. It would be 
rather surprising for the courts to hold that this striking difference 
cannot be eliminated by statute. 

Railway transportation is ordinarily carried on by corporations, 
and the charters of the corporations are generally subject to reason- 
able amendment. But without resorting to this power the business 
of transportation may be directly and extensively regulated because 
it is ‘‘affected with a public interest.” The defendant in the Ives 
case happened to be a railway company, and the court in its opin- 
ion, holding the Wainwright Compensation Act to be unconstitu- 
tional, took occasion to remark that had it applied to railway com- 
panies only the result might have been different. In the second 
employers’ liability act case the court sustained the federal em- 
ployers’ liability law establishing absolute liability for all injuries 
to employees under the power of Congress to regulate commerce.” 

Statutes imposing liability upon railroads irrespective of negli- 
gence on account of damages peculiar to the business, have been 
repeatedly sustained; the familiar instance is of course that of the 
laws imposing liability for fires caused by sparks.* 

The United States Supreme Court has indeed already upheld the 
power of a state to require that railroads shall be absolutely liable for 
injuries to passengers, except such as are caused by the gross negli- 
gence of the passengers or by disregard of known rules of the com- 
pany.” And this result was reached even though the statute which 





19 Professor E. C. Goddard, Liability of the Common Carrier, 15 Cot. L. REV. 399, 
475. 

20 2 Wyman, Pustic SeRvICE CorporATIONs, §§ 963, 966, 977; Ingalls ». Bills, 9 
Metc. 1 (Mass., 1845); Readhead v. Midland Ry. Co., L. R. 4 Q. B. 379 (1869). 

*1 Ives v. South Buffalo Ry. Co., 201 N. Y. 271, 305, 310 (1911). 

% Mondou »v. N. Y., N. H. & H. R. Co., supra. 

% 3 ELLIOTT ON RaILRoaps, § 1223 and cases cited. 

% Chicago, Rock Island and Pacific Ry. Co. v. Zernecke, 183 U. S. 582 (1902). 
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thus extended the carriers’ liability afforded the companies no off- 
setting limitation of damages or improvement in procedure in dam- 
age cases. If the legislature can thus subject companies to absolute 
liability for unlimited damages irrespective of negligence, it would 
seem clear that it may require them to pay reasonable fixed sums for 
all injuries to passengers. 

The establishment of such liability would have a direct tendency 
to make transportation more safe *; it has been found that since 
employers have been absolutely liable for accidents to employees 
the number of such accidents has decreased. Such a regulation 
would relate directly to the character of the service, for the protec- 
tion of the passenger through compensation against financial losses 
from injury is as clearly part of the service as protection from the 
injury itself. 


VII 


The more difficult question is whether passengers can be required 
to accept limited statutory damages and to forego the chance of 
receiving such sums as a jury might award. But if the companies 
may be subjected to a commission administered statutory compensa- 
tion plan, it would seem that passengers might be required to 
accept the plan. The right to regulate springs primarily from the 
character of the business, not from the character of the person who 
happens to be affected by the regulations. Companies may be sub- 
jected to regulations merely because and in so far as they are en- 
gaged in a business affected with a public interest. Why may not 
persons who use a business which is regulated for their benefit be 
themselves required to submit to the regulations? If the state can 
say to the companies, “You must in form or in effect insure your 
passengers to the extent prescribed by statute against the risks of 
your service,’ may it not also say to the passengers, “If you choose 
to use the service you shall be deemed to have thereby accepted 
the statutory basis for any injury you may sustain through such 
service”? The passenger’s surrender or loss of the uncertain pros- 
pect of jury damages may well be regarded as his contribution to 
the statutory plan designed to secure him prompt and sure though 
limited compensation. A similar line of reasoning has been relied 





% See Mondou »v. N. Y., N. H. & H. R. Co., supra. 
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upon in sustaining compulsory workren’s compensation acts under 
the police power.” 


vil 


If passengers cannot be required to accept a statutory compen- 
sation plan by following a course similar to that adopted in estab- 
lishing workmen’s compensation acts, they might perhaps be in- 
duced to accept it. In order to avoid the question as to the right 
of the legislature to compel employers to pay for injuries not caused 
by negligence most of the states which enacted such legislation, after 
the decision in the Ives case, made their acts elective. In theory the 
employer could elect either to provide compensation under the act or 
to pay damages at law as before, but the three defenses — the fel- 
low-servant doctrine, contributory negligence, and assumption of 
risk — which constituted the bulwark of defense, were abolished by 
the acts as to employers not electing to come under them, although 
retained as to actions brought by employees not accepting the 
statutory compensation. This change, sustained by the. courts 
against attack on constitutional grounds as above indicated,”’ had 
the practical effect of causing employers and employees both to 
accept the acts. Vigorous attack has been made upon this plan as 
a piece of legislative trickery,”* but this is by no means the first in- 
stance in the development of the law in which fiction has done 
beneficent service. 

For the support of the proposed railway-compensation plan a 





*% State v. Clausen; State v. Mountain Timber Co.; Western Indemnity Co. ». Pills- 
bury; Jensen v. Southern Pacifiic Co., supra. Note 13. 

“Tt is not accurate to say that the employee is deprived of all remedy for a wrongful 
injury. He is given a remedy. To be sure, the compensation or recovery is limited, 
and that in a sense may possibly constitute a taking; but, if so, it is his contribution 
to an insurance scheme designed for his benefit, and may be justified on precisely the 
same grounds as the contribution exacted of the employer has been. . . . He is now 
assured of a definite compensation for an accidental injury occurring with or without 
fault imputable to the employer, and is afforded a remedy which is prompt, certain, and 
inexpensive. In return for those benefits, he is required to give up the doubtful privi- 
lege of having a jury assess his damages, a considerable part of which, if recovered at all 
after long delay, must go to pay expenses and lawyer’s fees.” Jensen v. Southern Pacific 
Co., supra, at pp. 603, 604. 

27 See particularly Borgnis v. Falk Co., supra; Opinion of Justices, supra; State v. 
Creamer, supra. See also Assaria State Bank v. Dolley, 219 U. S. 121 (1911). 

28 Professor Ernst Freund, Constitutional Status of Workmen’s Compensation, 6 Int. 
L. REV. 432. 
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similar course is open. The right to recover for damages and to have 
damages assessed by a jury is of little practical value unless it can be 
enforced against the company itself by means of the doctrine respon- 
deat superior, and that doctrine may be modified or abolished. 

The rule of respondeat superior is a mere doctrine of the common 
law worked out by the courts in the same manner as such doctrines, 
as, for example, the fellow-servant, assumption of risk, and con- 
tributory negligence doctrines. The phrase is said to have origi- 
nated in the Statute of Westminster II, but the liability under the 
statute was purely subsidiary; it could be enforced only when it 
was proved or patent that the inferior could not pay for his mis- 
deed.” In the 16th and 17th centuries masters were apparently 
held for the torts of servants only when they commanded or rati- 
fied them.*® In the 18th century, when the employment of large 
groups of men in occupations in the course of which others might 
be injured became more general, the courts came to hold that there 
was an implied command by the master to the servants for the com- 
mission of such acts. Later we find the rule flatly laid down that 
the master or employer is liable regardless of command or ratifica- 
tion, express or implied, for the torts of his servant or employee 
committed while acting in the scope of their general employment. 
The rule thus fixing liability slowly worked out by the courts ma- 
turing at a comparatively late date, has no higher sanction than any 
other common-law rule. 

No man has a property right in a mere legal doctrine.** When an 
accident or other event happens existing legal rules give rise to 
property rights entitled under our system to constitutional protec- 
tion, but no such rights spring from mere potential accidents or 
events. As already stated, this general principle was strikingly enun- 
ciated by the courts in passing upon the abolition of defenses by 
the workmen’s compensation acts. In a recent decision the New 
York Court of Appeals has expressly recognized that the rule of 
respondeat superior may be altered or abolished like the rules as to 





#9 POLLOCK AND MAITLAND, 2 History oF ENGLIsH Law, 2 ed., p. 533. 
%° Wigmore, Responsibility for Tortious Acts, 3 SeLEcT Essays in ANGLO-AMERICAN 
LEGAL History, pp. 520, 535. 

Munn ». Illinois, 94 U. S. 113, 134 (1876); Martin v. Pittsburg & Lake Erie R. Co., 
203 U.S. 284 (1906); Mondou v. N. Y., N. H. & H. R. Co., supra. See also cases 
cited in note 13, supra. 
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the common-law defenses.** In the instance here suggested the 
application of the principle will operate to restrict the rights of the 
plaintiffs, while in former cases it has operated to increase them; but 
the soundness of the principle does not depend upon the result of 
its application in the particular instance. 

Blameworthiness became established as the chief basis of tort 
liability before the development of modern industrial conditions 
under which large groups of men of limited financial resources are 
employed in conducting operations which may cause injury. To 
meet the changed conditions courts worked out the doctrine of the 
liability of employers for the faults of employees. This was but a 
crude device; it imposed unlimited liability, difficult of determina- 
tion, upon persons not themselves at fault, for a very limited class 
of the hazards to which the business exposed others. If the legisla- 
ture now makes a thoroughgoing attempt to meet the necessities 
and equities of the situation by a frank application of a basis of 
liability having nothing in common with blameworthiness, then the 
peculiar doctrine of respondeat superior by which the courts roughly 
met the situation may be abandoned. In a sense the change pro- 
posed would be a partial reversion to the earliest principles of lia- 
bility and there would be no need of preserving a rule which would 
have become a mere relic of an intermediate stage of development. 

Nor is there any sound objection to abolishing the rule of respon- 
deat superior, so far as it applies to railway accident cases, while 
leaving it in full force in its application to other classes of cases. An 
arbitrary attempt to refuse to apply to some cases a rule applied to 
all others would constitute a denial of the equal protection of the 
laws, but no such denial is involved if the cases differently treated 
fall within a distinct class, as to which the application of a different 
rule has a logical basis.** This is, of course, a well-settled doctrine, 





% Jensen v. Southern Pacific Co. supra, at p. 604. 

“In the way modern undertakings are conducted it is rarely possible to trace per- 
sonal fault to the employer, but he has been held liable for wrongs of others under the 
doctrine of respondeat superior. That doctrine has been developed by the courts. . . . 
No one has a vested right under the Constitution to the maintenance of that common- 
law doctrine, which undoubtedly may be extended or curtailed by the Legislature.” 

% Miller v. Wilson, 236 U.S. 373 (1915) and cases cited; Missouri Pacific Ry. Co. »v. 
Mackey, 127 U. S. 205, 209 (1888). 

“The greater part of all legislation is special, either in the objects sought to be at- 
tained by it, or in the extent of its application. . . . And when legislation applies to 
particular bodies or associations, imposing upon them additional liabilities, it is not 
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and it has been applied even to the abolition of the defense of due 
care of the defendant in railway negligence cases. Under it the 
abolition of the three defenses above referred to in employers’ lia- 
bility cases, while leaving them in effect as to other cases, has been 
sustained. It would seem that the courts would hardly fail to 
hold that accidents to passengers form a special class of cases, and 
that, if the claims so arising are dealt with under a compensation or 
insurance plan, the common-law rule of liability in such cases may 
be restricted even to the point of abolishing the liability of employ- 
ers for negligence not the result of command or assent of the em- 
ployer. 


IX 


The right to a jury trial in actions at law is expressly guaranteed 
by state constitutions and the elimination of this right which is 
essential to the success of the plan presents more difficulty than the 
change as to the rules of liability. %The above discussion is intended 
to suggest grounds for meeting this difficulty. Such express guar- 
anties have not operated to prevent the sustaining of the work- 
men’s compensation acts. Where the act is elective in form as to 
the employee as well as to the employer there is.no difficulty, for the 
right of a jury trial may of course be waived,® and is waived by 
choosing a remedy not enforced by such a trial. In sustaining the 
compulsory acts under the police power, courts have held that the 
right to establish the plan necessarily carried with it a right to make 
it effective by requiring plaintiffs to accept it.%* Some courts have 
relied upon the ground that the guaranties do not cover remedies 
administered by commissions, and have held that where the com- 
pensation was to be paid from an insurance fund the right to en- 
force collection was not in any event a controversy at law, such as 
is contemplated by the guaranty.*” For railway cases it would 
seem readily possible in shaping the details of the legislation to give 





open to the objection that it denies to them the equal protection of the laws, if all 
persons brought under its influence are treated alike under the same conditions.” 

4 See cases cited under note 13, supra. 

% Foster v. Morse, 132 Mass. 354 (1882). 

%® State v. Clausen, supra; State ». Mountain Timber Company, supra; Jensen 0. 
Southern Pacific Co., supra. 

37 Mackin v. Detroit-Timkin Axle Co., supra; Borgnis v. Falk Co., supra; State . 
Creamer, supra; Cunningham v. Northwestern Improvement Co., supra. 





RAILWAY ACCIDENT CLAIMS 723 


plaintiffs such a right against an insurance fund, rather than any- 
thing which could be called an action against the company. 

The foregoing is not submitted as an exhaustive consideration of 
any of the practical or legal questions involved, but in the hope of 
starting a discussion which may lead to the working out and adop- 
tion of a plan having the supreme merit of creating another great 
class of cases in which the remedy is simple, prompt, and effective. 
In establishing such a plan for the adjustment of claims for injuries 
to passengers it may be possible to provide similar compensation 
for injuries caused by railways to persons other than passengers; 

‘but such an extension presents certain issues not discussed in this 
article. 
Arthur A. Ballantine. 


Boston. 
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WAIVER OR ELECTION 


EFERRING to a recent South Carolina case! in which a de- 

fending insurance company pleaded forfeiture of the policy by 
breach of a condition, and the plaintiff replied that the condition 
had been waived, the HarvARD LAw REVIEW commentator on 
“Recent Cases” wrote as follows: 


“The principal case can only be supported on the theory that the 
insurer has merely an election to avoid the policy, which can only be 
taken advantage of by promptly displaying an intent to do so. See 
Provincial Ins. Co. v. Leduc, 6 P. C. 224, 243. This theory, which re- 
moves from the insured the burden of proving a waiver, has been ably 
supported. See J. S. Ewart, “Waiver in Insurance Cases,” 18 Harv. L. 
REv. 364. Its application to a case where the breach of condition oc- 
curred, or was first known to the insurer, after the loss, and where there 
was no possible prejudice to the plaintiff in the defendant’s failure to 
act, is not only novel but against authority.” ? 


J. S. Ewart begs leave to offer three submissions: First, election is 
not a theory but a fact. The erection of a house by a contractor is 
not properly denominated a theory. Its legal elements are (1) 
a contract, and (2) something done in pursuance of the contract. 
In election, there are the same elements — (1) by a contract (say. 
a policy), one party is given a right, under certain circumstances, 
to elect between continuing and canceling it, and (2) in pursuance 
of the contract, the right of election is exercised. 

The second submission is, that the application of election to 
every case in which a contract provides for its exercise may possibly 
be not only novel but against all authority (although I do not think 
it is), but it is indisputably right. 

And the third submission is, that waiver can have no applica- 
tion to such cases. 

The policy in the South Carolina case provided that it should be 
void 





1 Scott v. Liverpool, etc. Ins. Co., 86 S. E. 484. 
2 29 Harv. L. REv. 458, 9. 
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“if the subject of insurance be a building on ground not owned by the 
insured in fee simple.” 

“If this policy shall become void . . . the premium having been 
actually paid, the unearned portion shall be returned on surrender of 
this policy . . . this company retaining the customary short rate.” 


After holding that the insured was not the owner in fee simple of 
the ground, the court said: 


“The insurance was effected in June; the fire occurred in August; 
the company had notice in a week thereafter. It discovered the defect 
in title. It kept the premium and keeps it now. .. . It has not fol- 
lowed the letter of the policy, but has waived the letter, and the policy 
stands with the forfeiture clause eliminated by the choice of that party 
who made it.”’ 


The court recognized (and the REvIEw commentator agrees) 
that, by proper construction, the policy was not void ab initio — 
that it would become void only at the election of the company. 
No one doubts that; and the whole trouble in such cases arises 
from the fact that, while everybody concurs in that view, very few 
carry it into their reasoning. 

We are agreed then that the policy, by construction, provided 


that if the ground was 


“not owned by the insured in fee simple, the company should have a 
right to elect between continuing and avoiding the policy.” 


If we stick to that, we shall have no trouble. Observe the follow- 
ing: 

1. The clause ought not to be spoken of as a “forfeiture” clause. 
If a contract of sale of real estate contain a provision enabling the 
vendor to elect to rescind in the event of difficulties arising as to 
title, nobody would call it a “forfeiture clause.”” The provision 
in the policy is precisely the same as familiar provisions in these and 
many other contracts, namely, one containing an election to re- 
scind. 

2. It is wrong to say, as in the South Carolina case, that the 
company 
“has not followed the letter of the policy, but has waived the letter, 
and the policy stands with the forfeiture clause eliminated . . .” 


for such language is based upon the erroneous idea that the lack 
of title worked a “forfeiture” of the policy. It did not. It gave 
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the company a right to elect. If the company elected to terminate 
the policy, it would be following, not waiving, the letter of the policy. 
And so far from the clause being by election eliminated, it would 
remain as the only justification of the company’s action. 

3. Mistake arises from forgetting that nothing happens to a 
policy until the company elects to terminate it, and that when such 
election has been made, its validity is derived from the clause in 
the contract authorizing the election. The clause is not waived — 
it is acted upon. 

4. There can be no “waiver,” for there is no “forfeiture” to 
waive. 

5. And so the question in all these cases is not one of “forfeiture” 
and “waiver of the forfeiture,” but simply, whether or not the 
company has elected to rescind (sometimes to terminate) the 
policy. 

6. But if this be true, what becomes of all those acts of the com- 
pany which have been held to be “waivers of forfeitures” — acts 
which indicate intention on the part of the company to overlook 
deviations by the insured from specified conditions? Are they to 
have no effect? Do they give no rights to the assured? 

The answer is, that not only are they important, but that, when 
properly applied, they are of greater service than when pleaded 
as “waivers.” For example, in the South Carolina case, the court 
said that by retaining the unearned premium, the company had 
waived the forfeiture clause — had eliminated the clause from the 
contract. With submission, it would be better to say that the same 
fact — the retention of the money — was some evidence of an elec- 
tion to continue the contract. If the company had elected to re- 
scind, it ought to have returned the money. If it had elected 
to continue, it would keep the money. It kept it. And that is some 
evidence of election to continue. All those customary acts of 
“waiver” are, or may be, evidence of election favorable to the in- 
sured. 

7. Observe the effect upon the form of the pleadings by the sub- 
stitution of election for “waiver.” According to usual practice 
(elsewhere than in Indiana), the company pleads two things: 
(1) that the policy provided that, if the insured did so-and-so, 
the policy should be void, and (2) that the insured did so-and- 
so. But the plea is wrong. The policy ought to be pleaded accord- 
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ing to its real meaning, and in that case the plea must contain 
three allegations: (1) the policy provided that if the insured did 
so-and-so, the company should have the right to elect to rescind 
it, (2) the insured did so-and-so, and (3) thereupon the company 
elected to rescind. Without the third allegation, the plea would 
be manifestly bad, for, until such election, the policy remained 
unaffected. 

8. According to present methods, the insured, instead of quar- 
reling with the company’s plea, assents to its sufficiency; agrees 
that the policy had been “‘forfeited”’ (without the right of election 
having been exercised); and replies that the company “‘ waived the 
forfeiture.” But that is wrong, for without an election by the 
company (which the company has not alleged), the policy has 
remained unaffected, nothing has happened, and there is nothing 
to “waive.” The policy is canceled, if at all, by the act of the 
company — by the exercise of its election — and not by the act or 
omission of the insured. 

9. If the company pleaded properly — made the three allega- 
tions — the issue which it would tender would be whether or not 
it had elected (as it alleges) to rescind the policy. And to that 
there could be no thought of replying “waiver of forfeiture.” The 
plaintiff would join issue, and, upon the trial, all those circumstances 
which are now said to be “waivers of forfeiture” would be urged as 
evidence of election to continue the contract. 

10. The effect upon the onus of proof is obvious. The assump- 
tions at present being that the policy has become canceled (“for- 
feited”’”) by the act of the insured (instead of, as in truth, by the 
election of the company), and that the only way that the insured 
can obtain judgment is by showing “waiver of forfeiture” by the 
company, the onus is upon him to prove (1) some act of ‘‘ waiver,” 
(2) by somebody who had authority for the company to “waive” — 
proof which the company, by the terms of its policy, has en- 
deavored to make impossible. On the other hand, if the company 
must plead not only (1) the clause in the policy, and (2) the breach 
by the insured, but also (3) “that thereupon the company re- 
scinded the policy,”’ the onus is on the company to prove (1) elec- 
tion, (2) by someone authorized to elect. 

11. And now, with reference to the view that the application 
of all this to 
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“‘a case where the breach of condition occurred, or was first known to 
the insurer, after the loss, and where there was no possible prejudice to 
the plaintiff in the defendant’s failure to act, is not only novel but against 
authority.” 

Two cases are cited by the REvIEw commentator.’ In neither 
of them is there any reference to election, but they may be referred 
to in elucidation of some of the foregoing points. They are cases 
in which the mere retention of unearned premiums (under circum- 
stances somewhat similar to the South Carolina case) was held not 
to affect the right of the company to rely upon forfeiture caused 
by breach of some condition. In one of them, a California court 
said: 

“Nor can the mere retention of the premium after the loss has occurred, 
and where the liability is steadfastly denied, constitute either a waiver 
of the defense or an estoppel. To constitute such a waiver or estoppel 
by the action or non-action of the insurer, after the loss, it is essential 
‘that one party should have relied upon the conduct of the other, and been 
induced by it to put himself in such a position that he would be injured 
if the other should be allowed to repudiate his action.’”’ 


That is certainly true as to estoppel. As to “waiver,” I know 
very little — as will appear in a few minutes. But let us apply 
election. The clause providing for the company’s right of election 
is not limited to a period prior to loss. Nothing in it suggests that 
the company’s right to rescind terminates with the fire. Its right 
commences with knowledge of the fact giving the right to elect, 
and that, in the case in hand, was after the fire. And, observe, it 
is only by the exercise of the company’s right to elect that it can 
escape payment. The policy furnishes no other ground of defence. 
There is no provision for “forfeiture” in it. 

12. Moreover, if it be true that election has no application after 
the loss, neither has forfeiture or “‘waiver.’’ For either the clause 
providing that the policy shall be void, etc., is, or is not, in force 
after the loss. If it is, it provides for election, and the right to 
elect therefore exists. And if it is not in force, then the only ground 
upon which forfeiture can be suggested has vanished. 

13. Of “waiver,” all I know (or, rather, believe) is that, apart 
from what the old books tell us about a pursued thief throwing 





8 Etna Ins. Co. ». Mount, 90 Miss. 642, 44 So. 162; Goorberg v. Western Ass. 
Co., 150 Cal. 510, 89 Pac. 130. 





WAIVER OR ELECTION 729 


away the stolen goods, every case of “waiver” may be put under 
one or other of four headings — Election, Estoppel, Contract, 
and Release. ‘Waiver’ in insurance cases is sometimes estoppel, 
but almost always election. When you “‘waive’’ protest of a note, 
that is contract. When you “waive” a clause in a contract, that 
is either a new contract or estoppel. When you “waive” a right of 
action, that is release, or contract, or nothing at all. 

14. The word “waiver” is as useful and as misleading as is ‘‘suc- 
tion” in physics; and just as, apart from such other forces as 
atmospheric pressure, muscular action, flow of water, etc., there is 
no such force as suction, so there is not in law any such concept as 
“‘waiver,”’ apart from the subjects above mentioned. 

15. ‘‘Waiver” ought not to be confused with these other subjects. 
For, if it is anything at all, it is a purely unilateral act, its favorite 
definition being “‘an intentional relinquishment of a known right”’; 
whereas effective legal action in the other classes of cases is always, 
at the least, bilateral. For example, relinquishment of a right to 
sue for a debt will not be effectual unless it amounts to a release, or 
is embodied in contract, for both of which the codperation of an- 
other party is necessary. For the somewhat general confusion of 
“‘waiver”’ with estoppel there is no excuse. An example of it ap- 
pears in the last of the above quotations, and the digest headings 
are ‘‘Waiver or Estoppel.” But waiver, if anything, as has been 
said, is unilateral; whereas for estoppel there must be conduct by 
one party, acted upon by somebody else. Election is based upon 
contract. And contract is, of course, at the least, bilateral. 

16. My article of some years ago (that to which the commentator 
referred) proceeded somewhat upon the same lines as the present. 
Since that time the Indiana courts have adopted the views there 
advocated. They hold that the company must plead not merely 
(1) the condition in the policy, and (2) breach by the insured, but 
also (3) “that thereupon the company elected to cancel the policy.” 
In the judicial opinion in one of the cases my article was referred 
to in this way: 

“The misuse of the word ‘waiver’ in this connection is clearly shown 
by a recent writer in an illustrative article: Waiver in Insurance Cases 
(Ewart), 18 Harv. L. Rev. 365.’’4 


4 Modern Woodmen, etc. v. Vincent, 40 Ind. App. 711, 714, 80 N. E. 427, 429 
(1907). ' 
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17. I have prepared for the press a dissertation with the title 
“Waiver distributed into Election, Estoppel, Contract, and Re- 
lease,” but four publishing firms have declined it. It is said to be 
“highly meritorious,” and so on, but it is only 350 pages, and a 
small book is as bothersome as one yielding larger returns. The 
encyclopedias and the stenographers are rapidly depriving lawyers 
of any claim to be members of one of the learned professions. 

John S. Ewart. 


Orrawa, CANADA. 
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PROPERTY IN CHATTELS 
Ill 


PROPERTY IN THE BAILEE 


c was hard for the lawyers of the Year Books to reconcile them- 

selves to the use by the bailee of the general writ of trespass. 
The goods which had been bailed were the goods of the bailor and 
not his, and it was hard for them to allow him to allege that “his 
goods” had been taken. They urged that he should have a special 
writ in custodia sua, but those in Chancery would give no such 
writ.!_ The general forms of trespass were hardening ? and the bailee 
could no longer count in the natural way that had been possible 
in the time of Bracton. There are numerous examples of appeals 
in his time where the appellor did allege, not that the goods were 
“his,” but that they were in his custodia® 

If we are to judge from Bracton’s text and the case law of his 
time it was necessary for such an appellor to allege in addition that 
he had entered into an agreement to be accountable for the goods,‘ 
and we have one case® where Bracton says the appeal was not al- 
lowed because no such allegation was made. The common allega- 
tion was that the appellor had entered into an agreement with his 
lord, and evidently had in mind the case of a servant or villein,’ 
and it has been supposed that the effect of such an agreement was 
to make the servant a bailee,® and that in the case of one who 
was not a servant no such allegation would have been neces- 

1 Y. B. 48 Epw. III, 20-8; Y. B. 11 HEN. IV, 17-39, 23-46. 

2 See supra, pp. 382, 392. 

3’ Set. Pr. Cr. (S. S.), pl. 126; Brac. No. BK., pl. 723, 824, 1664; Brac. (Twiss) 
fol. 146. 

4 » ah & Azo, pp. 179, 183; Brac. (Twiss), fol. 103 6, 146; Set. Pr. Cr. 
'(S. S.), pl. 88, 126. 

5 Brac. No. BK., pl. 1664. See supra, p. 512. 

6 Twiss, fol. 146. 

7 See supra, n. 4. 

8 Such seems to have been Professor Ames’ opinion. He cites the two cases from 


the SEL. Pt. Cr. (supra, n. 4) as involving bailees, History of Trover, 3 Setect Es- 
SAYS, 424, n. 4. And see ibid., p. 425, n. 6, 7. 
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sary.’ Bracton, however, expressly includes the case where goods 
other than those of a lord are involved,’ and the line between the 
servant and the bailee was so hazy at this time, if it existed at all,” 
that it does not seem possible that the lawyers of the time had in 
mind that such an agreement would convert a servant into a bailee. 
They may have thought of such an agreement as imposing a like re- 
sponsibility on the servant, or say a gratuitous bailee, as was imposed 
on a hirer or borrower, by the nature of his undertaking, and if such 
were the case, it may have been sufficient for the appellor to allege 
the hiring or borrowing without more. But if the responsibility 
imposed by such an agreement was an absolute responsibility, it 
is doubtful whether at this time any bailees were subject to such 
a responsibility without express agreement.” 

However general the requirement of the allegation of such an 
agreement may have been, the fact that it had become a common 
form would indicate a general acceptance of responsibility as a 
reason for giving an appeal and would make it extremely likely, 
even though a hirer or borrower need not have made such an allega- 
tion, that such responsibility as he had was generally accepted as a 
reason for giving him the action. On the other hand, the only author- 
ity in Bracton’s time which gives possession or seisin as a reason 
for giving him the action in such case is the Mirror of Justices.” 
In the other authorities “ custody is used where, if the appeals 
had been thought of as distinctly possessory, we should expect seisin 
or possession. Custody in itself denotes a care or responsibility 
or trust which we would not associate with possession. And even 
if possession had been used it is very likely that the action would 
have been thought of as given for such responsibility as the posses- 
sion of chattels carried with it,” rather than on the now accepted 





® Maitland would seem to think that such an allegation was required only of serv- 
ants. Bracton & Azo, p. 183. And see 2 P. & M., 2 ed., 172, n. 2. 

10 Fol. 146. See supra, pp. 511, 512. 

1 See 2 P. & M., 2 ed., 172, n. 2, and supra, p. 502, n. 9. 

® See infra, p. 735 et seq. 

® Sex. Soc. Bk. II, c. 16, p. 57; supra, p. 500. 

M Supra, Pp. 501, p. 509 et seg., and see 2 P. & M., 2 ed., 176. 

© Professor Ames gives as one reason why the bailee was allowed trespass and the 
appeals and at the same time the assize denied the termor, “the fact that an actual 
possessor of personal property being accountable therefor to the true owner needs a 
remedy to protect himself: whereas the land could not be carried off.” LrcrureEs, 
p. 221. See also the argument of Brian, C. J., infra, p. 741 ef seg. 














PROPERTY IN CHATTELS 733 


theory that possession gives title as against strangers. The ready 
acceptance of responsibility as a basis for both trespass to chattels 
and trespass to land in the later law * would confirm the impres- 
sion from what authority we have in the 1200’s that the notion of 
responsibility as the basis for an action was deep-rooted. 

The tendency in Bracton’s text and the case law of Bracton’s 
time “‘to require of the bailee who brings an appeal of larceny or 
an action of trespass something more than mere possession, some 
interest in the thing, some responsibility for its safety,” 1” is pointed 
out by Pollock and Maitland, but as yet they thought it had not 
gone very far.!® It is true that most of the authorities in which 
responsibility is emphasized as the reason for the action are some- 
what later.!® But there was no occasion in the earlier law to account 
for the right of the bailee to recover full damages against a stranger, 
and it was in this connection that the attribution of the bailee’s 
right to general trespass to his responsibility over gained such 
general currency.” The earlier authorities on the point are meager, 
but so far as they go they strengthen the impression that the 
bailee’s right of action was associated with his responsibility from 
the first. 

This impression that the bailee’s right to an action was attrib- 
uted at a very early time to his responsibility is further strengthened 
by the fact that it was not long after Bracton wrote that the same 
explanation was made on the Continent by Beaumanoir.“ Mr. 
Justice Holmes has argued that Beaumanoir’s explanation was an 
inverted one, and that the bailee did not have the action because 
of his responsibility, but that his responsibility was due to the fact 
that he and he alone had the action.” That he had the action was 
ascribed to the importance of fresh pursuit in the executive pro- 
cedure of the old Germanic action for cattle stealing.* Byt that 
the importance of fresh pursuit was the cause and that the liability 
of the bailee was the consequence of giving the action to the bailee 
would seem to be an entire assumption. Professor Ames gives them 





6 Infra, p. 737 et seq., P. 749 et Seq. 17 2P.& M., 2 ed., 172. 

8 Tbid. 

19 See infra, p. 737 et seq. 

% See infra, p. 734. 

21 Coutumes du Beauvoisis, XXXI, 16, cited by Hotmes, Common Law, p. 167. 
2 Ibid. 

% Tbid., p. 165 et seg. See also supra, p. 505. 
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as concurring causes * and Pollock and Maitland say that “perhaps 
we come nearest to historical truth if we say that between the two 
old rules there was no logical priority. The bailee had the action 
because he was liable and was liable because he had the action.” * 

The liability Mr. Justice Holmes and the others had in mind 
was an absolute liability on the part of the bailee for goods taken 
from him, and if such a liability did exist it mattered little to the 
bailee whether his right of action was based on possession or on his 
responsibility to the bailor. In either case he would have the 
action. If, however, he was not liable to the bailor where the goods 
were taken from him without his fault, as in the case of robbery, 
the insistence on his responsibility to entitle him to the action would 
lead to a denial of the action where he was not at fault or to giving 
him the action in such a case, not because he was liable in the case 
at hand, but because of his general liability as bailee, whatever 
that might be. It must have been this general accountability on 
which his right to trespass was based by those who, notwithstanding 
the repudiation in Coggs v. Bernard * of the absolute liability of the 
bailee, continued to place his right of action on his responsibility to 
the bailor. But while this general accountability might have been 
a satisfactory explanation of his right to an action and even to the 
specific recovery of the goods, it could not have been a satisfactory 
explanation of the recovery by the bailee of the full value of the 
goods. If his recovery depended on his responsibility, the damages 
to which he was entitled must have been measured by his responsi- 
bility, and unless he had been at fault, his damages would have been 
nominal, beyond the value of his interest. If the judges of the Year 
Books wished to allow the bailee the full recovery allowed in 
general trespass, they had to abandon the notion that his right of 
action was based on his responsibility over and place it squarely 
on the ground that the possessor was owner as to third parties, 
or to retain it and make that responsibility absolute. Such great 
judges as Littleton and Brian chose the latter course.2” Their 
equally eminent companion, Choke, chose the former,”* and in the 
end his view was to prevail. But it shows how vital Littleton and 
Brian thought something beyond mere possession was to support 





*% LECTURES, p. 221. % 2P.&M., 2 ed., 171. 
% 2 Ld. Raym. 909 (1703). 7 Y. B. 9 Epw. IV, 33-0; infra, p. 741. 
% Tbid. 
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general trespass that the absolute liability which they assumed 
found little support in the English authorities,® and that their 
assumption of such a liability was the main foundation for the argu- 
ment of Mr. Justice Holmes* in support of the two judges in 
Southcote’s case * that such absolute liability was once a part of 
the law of the English courts. 

The measure of the liability of the bailee and his right of action 
are so closely connected that they will be considered together. 
This involves going over the ground traversed by Coke in South- 
cote’s case, by Lord Holt in Coggs v. Bernard,® and in our own day 
by Mr. Justice Holmes * and Professor Beale;* but the cases are 
approached from a somewhat different angle, and it is hoped that 
their reéxamination will shed some light not only on the early lia- 
bility of the bailee but also on the foundation of his right of action. 

The borrower was held by Glanvill to be absolutely bound to 
restore the thing or its value, and was held to an almost equal 
degree of liability by Bracton,*” but as to other bailees Bracton 
followed the more liberal tenets of the Roman law.** In 1200 
a plaintiff who had delivered two charters to the defendant for 
custody, was allowed to recover although the defendant had 
pleaded that the charters had been stolen and burned when his 
house was burned and that he was appealing the burners whereof 
the plaintiff was one. But after pleading, the defendant had made 
default and the plaintiff had craved that it be allowed in his favor 
that the defendant had admitted that the charters had been lost 
after action brought. If the case is one of a loss after demand 
and refusal, it has not such significance as to the absolute liability . 
of the bailee. In the other case (1299) cited by Pollock and Mait- 





2 See infra, p. 744. 

% See Common Law, p. 177 ef seg., and especially the notes on p. 178. That the 
cases in question were Mr. Justice Holmes’ principal English authorities, see Beale, 
Carrier’s Liability, 3 Setect Essays, 152, and infra, p. 736 et seq. 

81 Cro. Exiz. 815 (1601); 4 Co. 83 b. 

2 4 Co. 83 5. 

% 2 Ld. Raym. gog (1703). 

* Common Law, p. 175 et seq. 

% Carrier’s Liability, 3 Setect Essays, 148. 

% Lib. X, c. 13, cited 2 P. & M., 2 ed., 171, and Hotes, Common Law, p. 175. 

7 Fol. 99 6; Bracton & Azo (S. S.), p. 147. 

%8 Fol. 62 b, 99; 2 P. & M., 2 ed., p. 171. 

% Sex. Civ. Pt. (S. S.), pl. 8, cited 2 P. & M., 2 ed., 171. 
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land *° the defendant in detinue for charters tendered the charters 
without the seals and alleged that robbers had cut off the seals, and 
on the admission that this had been so the action was dismissed. © 
Pollock and Maitland cite this case in illustration of their summary 
“that already in his [Bracton’s] day English lawyers were becom- 
ing familiar with the notion that bailees need not be absolutely re- 
sponsible for the return of the chattels bailed to them, and that 
some bailees should perhaps be absolved if they have attained a 
certain standard of diligence.” “ 

The authorities on the right of action of the bailee and the extent 
of his liability in the 1300’s are scanty. Attention has already been 
called to the case in 1374 “ where trespass was given to both the 
bailee and the bailor, to the one on account of his custody, to the 
other on the ground of his property, and to the remark of counsel 
in 1344 “ in an action for the recaption of beasts against the peace 
brought by one who claimed that the one from whom the beasts 
had been taken was his villein, that “a writ of trespass and a writ 
of appeal are given to him to whom the property belongs, and also 
to one out of whose possession the goods are taken.” In 1315 “ 
in detinue the defendant pleaded that the chattels had been locked 
in a chest to which the plaintiff had the key and that the chest 
had been broken open by thieves and the chattels carried away by 
them together with the defendant’s own goods. The reports are 
conflicting as to the issue finally taken. Fitzherbert’s account, on 
which the older authorities rely, says that the plaintiff was driven 
to take issue on the theft, and this has been taken to mean that it 
was the plea of a delivery in inclosure that had made theft a valid 
defense; but the printed Year Book says that the plaintiff re- 
plied that the chattels were delivered out of inclosure and that issue 
was taken on this allegation. A most probable explanation of Fitz- 
herbert’s remark,“ and one that in part reconciles the two reports, 
is that the plaintiff pleaded tentatively as in the Year Book,‘ but 





«0 Page 171 (N. 6). 4 Page 171. 

@ Y. B. 48 Epw. III, 20-8; supra, p. 508. 

® Y. B. 18 & 19 Epw. III, 508; supra, p. 5009. 

“ Y. B. 8 Epw. II, 275; Fitz. Asr., Detinue 59. 

% 4 Co. 83 b. 

“ As to the expression chacé outre, see Maitland’s Introduction, Y. B. 3 Epw. 
II (S. S.), vol. iii, p. Lxx. 

47 As to tentative oral pleading in the time of Edward II, see ibid., p. lxv et seq. 
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that the report in the Year Book is incomplete “* and that instead of 
issue being taken on this plea,** the plaintiff was driven over to take 
issue on the theft. If this explanation is correct the case is a strong 
authority that theft was available to the general bailee as a defense. 
In a case in 1354 or 1355 the goods had been pledged to the de- 
fendant. He pleaded that he had put them with his own goods and 
that they had been stolen, to which the plaintiff replied a tender and 
refusal before the theft on which issue was taken. This is the first of 
the cases in which any statement of the liability of the bailee is made. 
W. Thorpe, B., said: “If one bails me goods to keep, and I put 
them with mine [enter les mains] and they are stolen, I will not be 
charged.”’ 

In the Michaelmas term of 11 Henry IV (1409) we have two of 
the cases where the defendant urged that the bailee should have 
brought a special writ de averiis in custodia sua existantibus In 
the first case,*? which was a general replevin, Thirning, C. J., dis- 
missed the matter with a curt “Plead no more about this matter, 
for against you he has property.” In the second case™ general 
trespass was brought by one who had hired certain beasts for a 
year from his servant, for a taking during the term. In his replica- 
tion the plaintiff first alleged that the servant had taken them and 
sold them’ to the defendant. His counsel urged in his favor the 
holding in the replevin case, but Hankford, J., said: | 


“‘and so he has entered on the action as of his own goods, because they 
were taken within the term and this he will not have for then he would 
recover the value of the beasts against him who has the property in the 
beasts and it is not reason and I agree that in a certain case one will 
have a general writ of trespass although the beasts are another’s, but if 
I allow certain beasts to you for a certain time and take the beasts within 
the term you will not have a writ of trespass as of your own goods for 





4 For abundant illustrations of just such variance in the different reports of a 
case at this time, see ibid., p. lxxii e¢ seq. 

49 It seems to have been possible at this time to traverse the bailment in detinue 
without responding to the tortious detainer (Y. B. 3 Epw. II, 78; Y. B. 6 Epw. II, 
192; Ames, 3 SELECT Essays, 432), but in another case in the same term the judges 
had little patience with an attempt to take issue on the kind of bailment and the party 
was “driven over” to a more substantial defense. See Y. B. 8 Epw. II, 270. 

5° 29 Ass. 163, pl. 28. See Beale, Carrier’s Liability, 3 SeLEcT Essays, 152, n. 2. 

5 Supra, p. 731. 

& Y. B. 11 Hen. IV, 17-309. 

8 Y. B. 11 HEN. IV, 23-46. 
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then you would recover damages against me for the true value of the 
beasts and this is not reason but you will have a writ of trespass on the 
case for the loss of the manurance and compesture.” 


To the argument of counsel that they were in the case supposed 
because the action was against a stranger, Hankford replied: 


“In effect you are in the same case, for he who had the property sold 
them to the defendant and that is the effect of his justification, and that 
is the reason that you will not recover damages for the value against 
him and also you are not chargeable against him who loaned you the 
beasts for he has sold them to the defendant, but if a stranger who has 
nothing to do with them take beasts in my custody, I shall have writ of 
trespass against him and shall recover the value of the beasts, because I 
am charged with the beasts against him who bailed them to me and who 
has the property but here the case is wholly otherwise,” 


which Hill and Culpeper conceded. Counsel for the plaintiff then 
shifted his plea and alleged that the defendant himself had taken 
the goods a long time before the sale. It was admitted that in 
such a case the plaintiff had at one time had an action. The only 
question was as to whether it had been affected by the subsequent 
sale. Culpeper urged that in trespass the return of the goods would 
be considered in mitigation of damages. This Hankford and Hill 
denied. Hankford said that a plea that the plaintiff was possessed 
of the goods would discharge the action, and Hill that if the defend- 
ant had pleaded not guilty the court could do nothing on the record 
but award full damages.™ 

It is believed that it was the difficulty of allowing anything less 
than a full recovery in general trespass as shown in this case rather 
than any theory of possession that accounts for the rule allowing the 
bailee the full recovery of damages. The general writ of trespass 
for the taking and carrying away of chattels gave the value of the 
chattels, and the judges felt loath to allow it where that was not a 
reasonable measure of damage. They felt that if less than that was 
the proper measure of damage that a special writ should be used. 
But the writ in which the full value of the property was given had 
come to be more and more the general form and it was hard to 
obtain any other, and it was allowed as against the third hand. 





% Later Culpeper’s view came to prevail. (See Ames, History of Trover, 3 SELECT 
Essays, 426.) But the part played by procedural limitations in the modern rule 
allowing in general a full recovery for a conversion is not likely to be exaggerated. 
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The judges drew the line, however, when its use was attempted 
against the bailor and reconciled the two cases by the statement 
that in the former case the bailee was responsible to the bailor. 
It is by no means clear that Hankford meant to impute an absolute 
liability to the bailee,* but in making the recovery of damages 
dependent on responsibility he was making it necessary to im- 
pute an absolute liability to the bailee, if it was to be the rule that 
the bailee was to be entitled to general trespass against the third 
hand. There can be little doubt that some of the judges in follow- 
ing him did mean to impute an absolute liability to the bailee * 
and it is their apparent assumption of such liability that is the 
principal ground for Mr. Justice Holmes’ contention that the abso- 
lute liability of the bailee was a part of the law of the Year Books.*” 

In 1431,°* in reply to the statement of counsel that theft would 
excuse a bailee, Cotesmore, J., said: 

“Tf I grant goods to a man to keep to my use, if the goods by his mis- 
guard are stolen, he will be charged to me for the goods, but if he be 
robbed of the goods, he is excusable by the law.” 


In 1455 °° debt on a statute was brought against the marshal of 
the King’s Bench for an escape. Choke pleaded that a great multi- 
tude of enemies of the king had broken open the jail and liberated 
the prisoner. Choke said: 


“Tf enemies of France or other enemies of the King were here the 
marshal would be discharged, or if they had burned a house of the tenant 
for term of life he would be discharged of waste, or otherwise by sudden 
tempest the house were burned he would be discharged, so here.” 


Neither of the judges thought the plea sufficient, and Choke finally 
pleaded otherwise. Danby, J., said: 


“In your case of enemies of the king and of sudden tempest there is 
reason, for then there is remedy against no one, but it is otherwise where 
the lieges of the king so act, for there you have action against them.” 





& He does not use the expression “chargeable over” which later became current. 
There would seem to be an implication of liability in the case at hand in this expression 
that there would not be in “chargeable” alone. The latter might well be used as equiv- 
alent to accountable or liable to account. 

% Y, B. 2 Epw. IV, 15-7; Y. B. 8 Epw. IV, 6-5; Y. B. 9 Epw. IV, 33-9; Y.B. 
9 Epw. IV, 40-22; Hotmes, Common Law, 177-78; Beale, Carrier’s Liability, 3 
SELEcT Essays, 152. 57 Supra, p. 735, 0. 30. 

58 'Y. B. 10 HEN. VI, 21-69. 5 'Y. B. 33 Hen. VI, 1-3. 
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Prisot, C. J., emphasized the difference between alien enemies and 
traitors and said that if, say twelve or twenty persons, lieges of the 
king, should in the night break open the prison and take the pris- 
oners out, 


“in this case the marshal would be charged for so negligently guarding 
and so here. But if by a sudden adventure of fire the prison were 
burned and they escaped, peradventure otherwise.” 


Choke’s argument was entirely from the law of waste. No refer- 
ence was made by anyone to bailments. 

In the reign of Edward IV we find Hankford’s reason for giving 
the bailee general trespass against the third hand working out to 
its logical result in an imputation of responsibility over to the bailor.® 
Littleton went even further than Hankford’s reason made neces- 
sary and imputed a like responsibility over in case of robbery.™ 
Danby also made an express statement that the bailee was liable 
in case of theft. This statement of Danby’s played an important 
part in Coke’s report of Southcote’s case ® and in the imposition 
on the common carrier of his extraordinary liability.” 

In 1462 © trespass was brought by one apparently a servant sent 
to collect his master’s tithes. Littleton was counsel for the plain- 
tiff. Objection was made that the plaintiff had done all in the right 
of the abbot, his master, and that the property was entirely in the 
master. The report reads: 


“Littleton: I understand there is no diversity where I tell my servant to 
bring me goods which are in such a place and as he is bringing them they 
are taken out of his possession and where I give goods to one to keep and 
they are taken out of his possession. Danvers: Here they are not his 
goods but he is only charged to the abbot for them. Danby: For that 
he ought rather to have trespass and in so far as he is chargeable by writ 
of detinue to the abbot. Littleton: If he be robbed and despoiled, I 
say that he will have an appeal of robbery because he is chargeable over, 
which was conceded.” 


Six years ® later trespass was brought by the wardens of a church, 
in which damage to the parishioners was alleged. It was objected 





60 Supra, p. 734; infra, p. 741 et seq. 6 Y. B. 2 Epw. IV, 15-7; infra. 
Y. B. 9 Epw. IV, 40-22; infra, p. 742 et seg. © infra, p. 746. 
* Infra, pp. 746, 747. % Y. B. 2 Epw. IV, 15-7. 


® Y. B. 8 Epw. IV, 6-s. 
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that the writ ought to have read to the damage of the plaintiffs, 
but Littleton distinguished the case from that of the bailee in that 
the latter was chargeable to the bailor. 

In 1469 *’ we have a remarkable discussion of the foundation of 
the right of the bailee to trespass by Needham and Choke and 
Brian and Littleton. Needham and Choke argued that the right 
was based on possession, but Brian and Littleton denied this and 
placed it on the bailee’s liability to the bailor. It was Littleton 
that had the last word. The discussion arose over a question of 
“color” in an action brought by a prior for goods of the house 
taken away in the time of his predecessor. In the plea a bailment 
by the defendant had been alleged, but this had not been to the 
predecessor and the latter was rather in the position of a finder. 
Needham urged that when the predecessor 


“had possession of the goods by that possession he was able to main- 
tain an action if they were taken out of his possession against anyone 
except him who had right.” 


Brian to the contrary said: 


“Tf I bail certain goods to a man to guard if they are carried off, he 
will have a writ of trespass on the possession for he is chargeable over to 
me. But if goods bailed to a prior are carried off, the successor will 
not have an action for he is not chargeable and so to no mischief.” 


Choke came to Needham’s support with the case of the finder. 


“Sir, if I lose a bundle of cloth in the road and a man finds it he can 
take it to keep it to my use, and may justify this, for it is a good deed to 
guard safely or otherwise they are lost, and he who has the goods will 
have an action against anyone except him who has right if they are 
carried off.” 


Littleton repeated Brian’s argument that the prior would not be 
chargeable on the bailment to his predecessor, to which Choke re- 
plied that he would be if the bailment were under seal. Littleton: 


“Then he would have an action. But it is otherwise of a simple bail- 
ment. And so in this case the successor is not charged over by this 
possession so as to give him color of title by such possession that is suf- 
ficient. But if it be said that the predecessor took them damage feasant 
such color is good, for he ought to have detained them until he had made 





87 Y. B. 9 Epw. IV, 33-0. 
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amends, and these amends would have been in right of the church. 
And so if the predecessor had taken the goods for rent in arrears.” ® 


This ended the discussion. 

The question was as to whether there had been color of “prop- 
erty” in the house in the time of the predecessor. If the right of the 
predecessor to bring his action had been based on the theory that 
possession gave him “property” as to wrongdoers then there was 
strong ground for arguing that this property was in right of his 
house, but Littleton and Brian denied that the bailee’s right of 
action was due to any “property” against strangers arising from 
possession, but affirmed that it was due to his responsibility over. 
This seems to have been the first battle between the responsibility 
theory and the possession theory for supremacy in the field of tres- 
pass to chattels. The opportunity was favorable to the possession 
theory, for the case was really one of finding. No question of the 
recovery of the full value of the property was involved as in the 
case before Hankford, and although detinue lay for a finding, in 
such a case no contract would be involved to suggest accountability. 
And Choke, J., was a judge to make the most of such an opportunity. 
That the possession theory went down to defeat is evidence of how 
firm the hold of the responsibility theory was. Later, in Armory 
v. Delamirie,® the possession theory was to succeed in winning the 
ground that it had failed to gain here, that of the finder, and finally 
in the case of The Winkfield,” with the able help of Mr. Justice 
Holmes, to overcome the responsibility theory in its favorite field, 
that of the bailee. But this was long afterwards. 

In the same term ™ occurred the remark of Danby to which we 
have already referred. In an action of account against a receiver 
the latter pleaded that the money had been robbed from him. 
This was held not to bar an account, but that if it were excusable he 
should show this in discharge before the auditors. After the report 
of the holding of the court is added the following: 


6 That the custody of the distrainor should have been considered by Littleton to 
give greater “color” of property to support trespass than mere possession would in- 
dicate that the denial of trespass to him in the later law was due not to the insufficiency 
of his interest, but to the fact that he had other remedies. But see Ames, Disseisin 
of Chattels, 3 Setect Essays, 551, and History of Trover, 3 SELECT Essays, 425, n. 5. 

6 Str. 505 (1722). 

7 [1902] L. R. P. Div., 42. 

7 Y. B. 9 Epw. IV, 40-22. 
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“‘Genney, If I bail goods to a man and they are stolen, he will be ex- 
cused. Danby, If he receive them to guard as his own goods, he will be 
excused and otherwise not.” 


The stress laid on responsibility over as the basis of trespass was 
beginning to have its effect where liability was itself in issue. 

This is seen in three cases from the reign of Henry VII in which 
the bailee’s liability for goods taken from him by way of trespass 
is assumed and the attempt is made to differentiate robbery and 
theft from trespass. In detinue ” it was considered as to whether if 
one bailed goods to the defendant to guard at the plaintiff’s jeop- 
ardy it would be a good plea that such a one had taken the goods. 


“Rede: It seems that it is no plea for the defendant can have an action 
against him who took the goods and so he is not damaged.” 


And 


“it was suggested that if the goods are robbed from the bailee he is not 
chargeable over. But if they are taken by a trespasser of whom the 
bailee has cognizance he will be charged to his bailor and himself will 
have an action against the trespasser. Brian to Rede: You plead a 
general bailment and he has pleaded a special bailment and I ask you 
what damages the bailee will recover against him who took the goods. 
Rede: The value that he will be charged to the bailor. Brian: And 
that is nothing upon the matter.” 


This case is a good example of the vicious reasoning in a circle which 
was characteristic of the responsibility theory. : 

Keble, the opposing counsel to Rede in the above case, advanced 
this distinction between liability for trespass and liability for felony 
in two subsequent cases against sheriffs for escapes. He urged 
that there was no remedy over against the felon “for when he is 
attainted his goods and lands are lost and his body hung.” To 
this Fineux replied: 


“In case of the bailee and the stolen goods, I understand that the 
bailor will have an action of detinue for the bailee is able to have his 
remedy over. For I understand that the lessee for term of years is not 
excused in waste because felons did the waste, on which account he will 
have an action of trespass over against them and so he has his remedy 
over.” % 





” Y. B. 3 Hen. VII, 4-16. 7 Y, B. 6 HEN. VIL, 11-9. 
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In the second case Keble said: 


“Tf I bail deeds and evidences to a man to guard generally, if his own 
goods are robbed he will be excused against the party as I understand, for 
this guard is chargeable to him to all intents as reason expounds as I 
would guard my own goods.” 


The report proceeds with Keble’s argument and then continues as 
follows: 


“Fineux to the contrary and denies the case of the bailment of goods 
and says that the bailee will be charged as he understands though his 
own goods are robbed. Fisher to the same effect and says that if an inn- 
keeper has the charge of goods he will be liable notwithstanding that they 
are robbed from him and he has no remedy over, and so here.” ™ 


These are the authorities leading up to Southcote’s case on 
which the claim is based that the absolute liability of the bailee 
was once the law of the English courts. Their tendency to fix an 
absolute liability on the bailee in order to account for his right of 
action or for his recovery of full damages finds a modern parallel 
in the case of the tenant. In the case of Dix v. Jaquay ™ a tenant 
for life was allowed to recover from a third party damages to the 
full extent of the injury although it was only the estate of the re- 
mainderman that had suffered. This was on the ground that the 
tenant was absolutely liable for the damage to the lessor. If any 
such liability does exist, it shows a reaction from what Professor 
Kirchwey states had become the law already in Littleton’s day that 
“tenants for life and for years are liable for waste, however oc- 
casioned, which results from their default, and not otherwise” ” 
and can be traced directly to placing the right of the tenant to 
recovery on his responsibility over.” But it is believed that such 
liability on the tenant’s part has long ceased to be a part of the law ” 





% Y. B. 10 HEN. VII, 25-3. 

% 94 App. Div. 554, 88 N. Y. Supp. 228, cited 2 TrrrFany, LANDLORD AND TENANT, 
Pp. 2103. 

% Kirchwey, Liability for Waste, 8 Cot. L. REv. 627. 

7 See the cases cited in 1 TrrraNy, LANDLORD AND TENANT, p. 738, n. 841. At- 
tersol v. Stevens, 1 Taunt. 183 (1808); Cook ». Champlain Transportation Co., 1 
Denio (N. Y.) 91 (1845); and Austin ». Hudson River R. Co., 25 N. Y. 334 (1862) 
are the leading cases. The statement of the absolute liability of the tenant in these 
cases was incidental to allowing him a full recovery against a stranger. 

78 See Kirchwey, Liability for Waste, 8 Cot. L. Rev. 425, 624. That ordinarily 
the lessee can recover only the loss to his interest, see 1 SEDGWICK ON DAMAGES 
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and that the same thing was true of the absolute liability of the 
bailee at the time these cases were decided. ‘The authority of the 
cases in detinue ” where the liability of the bailee was directly in- 
volved is certainly against any such absolute liability and in ac- 
count robbery might be shown in discharge before the auditors.® 
The extraordinary liability of the marshal was not placed on any 
analogy to the law of bailments, but to that of waste,® and the 
remarks of Fineux in the two cases against the sheriff * were in 
reply to an argument against the absolute liability of the sheriff 
drawn from the law of bailments. There was reason to hold the 
sheriff to an extraordinary liability in debt for an escape for the 
execution creditor in such a case had no one but him to look to,® 
but it had long been the rule that the bailor could look to the wrong- 
doer.™ 

A new turn was given to the right of the bailee to sue by Fineux, 
J.,in 1506.% Brian and Littleton had insisted on the responsibility 
of the bailee as the ground of his action, but denied that this re- 
sponsibility was in the nature of “property.” It was a liability 
and not an asset. Such liability Littleton contrasted with the lien 
of the distrainor which he thought might properly be called “prop- 
erty.”” Needham and Choke, on the other hand, had argued for a 
property as against third parties arising from possession.® Fineux 
confused the two theories, ascribed the “property” against a 
stranger to the responsibility of the bailee to the bailor, and spoke 
of the “special property” which had thus been “conveyed” to the 
bailee. The term “special property” stuck and came to be used 
in contradistinction to the “general property” of the bailor.*’ 





9 ed., § 71. Tiffany regards the tenant as liable in waste for injuries by third persons, 
but considers such liability wrong on principle. 1 TrrFANy, LANDLORD AND TENANT, 
Pp. 740. 

79 Supra, p. 735 et seq. 8 Supra, Pp. 742. 

& Supra, p. 739. ® Supra, Dp. 743, 744 

8 See the argument of Keble, Y. B. 10 HEN. VII, 25-3. 

% See supra, p. 513. 

% Y. B. 20 HEN. VII, 1-1. % Supra, p. 741. 

87 Y. B. 21 Hen. VII, 14-23; Heydon and Smith’s Case, 13 Co. 67, 69 (1610), 
and see the cases cited in 1 GRAY, CASES ON PROPERTY, 266, n. 1. “Special property” 
has also been used to indicate the greater intensity of the right of the pledgee over that 
of the distrainor or lienholder, Mores », Conham, Owen 123 (1609); Coggs v. Bernard, 
2 Ld. Raym. go9, 916 (1703); especially to indicate the assignability of the pledge as 
compared with the personal character of the lien, Owen 123; Donald ». Suckling, 
L. R. 1 Q. B. 585 (1866). . 
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Southcote’s case,®* decided in 1601, was the decision of but two 
judges, Gawdy and Clench, and was an action in detinue on a 
bailment to keep safe where the defense was that the goods had been 
robbed or stolen. According to Croke, the court held that ‘“‘it is 
not any plea in detinue to say that he was robbed by one such; 
for he hath his remedy over by trespass, or appeal to have them 
again.” ‘The only authority cited is the Marshal’s case.*® It was 
not the case itself, so much as Coke’s report of it, that made it im- 
portant. As in all his reports Coke made himself the reconciler of 
everything that had been said in the Year Books on the point. 
He took Danby’s statement in 9 Edward IV ® as the general rule 
subject to certain exceptions, as in case of a pledge or delivery in a 
locked chest. Such authority as the case ever had was destroyed 
by Lord Holt in Coggs v. Bernard.™ 

A word may here be allowed as to the extraordinary liability 
of the common carrier. In Woodlife’s case,” some four or five years 
prior to Southcote’s case, Gawdy had said that it was no plea 
before auditors any more than the case was in 9 Edward IV for a 
carrier to say that he was robbed, to which Popham, C. J., had 
replied: 


“There is a difference between carriers and other servants and fac- 
tors; for carriers are paid for their carriage, and take upon themselves 
safely to carry and deliver the things received.” ® 


Inconsistent as the principle of this was with the absolute liability 
of the general bailee, Coke adopted it in his report of Southcote’s 
case and enlarged upon it: 


“But a ferryman, common innkeeper or carrier, who takes for hire, 
ought to keep the goods in their custody safely, and shall not be dis- 
charged if they are stolen by thieves.” 


Henceforth the carrier was a marked man. That he was liable be- 
yond the iiability of others, seems to have been accepted without 





8 4 Co. 83 6; Cro. Exiz, 815 (1601). 

% Supra, p. 739. 

© Supra, Pp. 743. 

% 2 Ld. Raym. 909 (1703). See Beale, Carrier’s Liability, 3 Sztect Essays, 149, 
153. 

® Moore 462; Owen 57 (1596). 

® Owen 57 (1596). 

















PROPERTY IN CHATTELS 747 


question; but whether to place this liability on his hire,“ on the cus- 
tom of the realm,” or on his public calling,” there seems to have been 
no settled conviction. Equally it seems to have been accepted 
that the measure of his liability was that old liability that had 
filtered through the Marshal’s case from the law of waste.*’ For 
act of God * or the public enemy * he was alone excused. Lord 
Holt fixed on his public calling as the secret of his liability }" and 
henceforth it was the common carrier who was to be thus bur- 
dened. How extended that burden was to be depended on the mean- 
ing to be given to act of God. Lord Mansfield gave it the old 
interpretation it had had in waste and made the common carrier 
an insurer.“% It is not believed that the liability is a survival of an 
older liability in the general bailee due to a confusion between 
detinue and case.™ Doctor and Student had started the idea of a 
special responsibility in the carrier. Gawdy seized on the case of 
the carrier to argue to the general liability of bailees and factors 
which he saw in Danby’s statement in 9 Edward IV.% Popham, 
C. J., distinguished between the carrier and others }” and although 
Gawdy’s reaffirmation of his opinion in Southcote’s case was to 
be practically still-born,!* the distinction by Popham which it had 
originally drawn forth was to survive. It would appear to be a 
striking example of the eccentricities of case law. 

But to return to the right of action of the bailee. It still remains 
to explain why, if trespass was not distinctly possessory, it seemed 
so natural to give the bailee an action that the judges in order to 





% See Beale, Carrier’s Liability, 3 SeLect Essays, 156, n. 2. 

% Rich v. Kneeland, Hobart 17 (1613); Matthews v. Hopkins, 1 Sid. 244 (1665). 

% Rich v. Kneeland, Cro. Jac. 330 (1613). 

% As to the influence of the Marshal’s case, see HotMEs, 176, n. 6, and Beale, 
Carrier’s Liability, 3 Sztect Essays, 156. 

% For “act of God” in waste, see Y. B. 12 HEN. IV, 5-11; 1 Gray, CASES ON 
PROPERTY, 630. 

® For “public enemy” in waste, see Fitz. Apr., Waste, pl. 30; 1 Gray, CasEs 
ON PROPERTY, 629. 

10 Kirchwey, Liability for Waste, 8 Cot. L. REv. 436, 624. 

101 Coggs v. Bernard, 2,Ld. Raym. 909, 917 (1703). 

10 Beale, Carrier’s Liability, 3 Setect Essays, 159. 

108 Kirchwey, Liability for Waste, 8 Cot. L. REv. 436, 624. 

10 As argued by Mr. Justice Hotmes, Common Law, Lecture V. 

10 C, 38. See Beale, Carrier’s Liability, 3 Szetect Essays, 156. 

108 Supra, p. 746. 

107 bid. 108 See Beale, Carrier’s Liability, 3 Sztect Essays, 153. 
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support the action imputed to him a liability which at best would 
seem to have been long obsolete. Why did not the insistence on 
responsibility over instead of leading to the imputation of an ab- 
solute liability to the bailee lead to the denial of the action to the 
bailee or at least to the denial of his right to a full recovery? )® 
How explain the bias of the judges in the bailee’s favor? Mr. 
Justice Holmes’ explanation is that it was a survival of the old 
Germanic scheme according to which the bailee and the bailee 
alone had an action, and in turn was absolutely liable for the goods.” 
We have attempted to show that of two parts of that scheme there 
is very little evidence in the English authorities, the denial of the 
action to the bailor,™ the absolute liability of the bailee.™’ It is 
possible that one part of the scheme did survive after the rest had 
become obsolete. It is possible that the bailee’s right to general 
trespass had its origin in the fresh pursuit and the absolute liability 
of the primitive law. It is not necessary, however, to resort to the 
primitive law to account for the bailee’s action. 

It will be remembered that Bracton in one place seems to deny 
the bailee the appeal of larceny, but to allow him the appeal of 
robbery,” and that Maitland wondered ™ at this, for it was con- 
trary to Mr. Justice Holmes’ theory and was without foundation 
in the Roman law. Whether or not such distinction did exist, 
Bracton’s statement confirms the view previously expressed ™ 
that it is in the appeal of robbery rather than in the appeal of lar- 
ceny that the explanation of the right of the bailee to trespass is to 
be found. Now robbery involved a taking from the person. It was 
violence to the person that distinguished it from larceny. The 
person from whom goods had been robbed had suffered a personal 
wrong whether the goods taken from him were his or those of an- 
other. He had been robbed and it must have been a temptation 





109 The difficulty of procuring a special writ in trespass and the further difficulty 
of recovering less than full damages in general trespass has already been pointed out 
as an explanation of the rule allowing a bailee full recovery. (Supra, p. 738.) What 
follows is rather an explanation of his being allowed trespass at all and of its final 
attribution to his possession. 

10 Common Law, Lecture V. 

11 Property in the Bailor, supra, p. 501 et seq. 

12 Supra, p. 735 et seq. 

u8 Twiss, fol. 103 6; Bracton & Azo, p. 179; supra, p. 510. 

14 Bracton & Azo, p. 182; supra, p. 511. 

U5 Supra, p. 507. 
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to the judges to give him the appeal of robbery even though they 
had to resort to a doubtful liability to do so. And the highly crim- 
inal character of the appeal would work to the same end. 

The importance of the fact that general trespass was an action 
for a personal wrong has been seen in Brian’s, C. J., reason for 
denying trespass against the second trespasser “* and in the denial 
by some of trespass to a disseisee after reéntry for a trespass com- 
mitted during the disseisin because it was not a trespass as to him.” 
That it did not lead to a denial of trespass to the bailor would 
seem to be due to the fact that the bailee held under and not ad- 
versely to him.” 

General trespass then, like the appeal of robbery, was an extension 
of the protection thrown around the person and was in that sense 
possessory.“* It did not purport to be based on possession, how- 
» ever, and in that respect was not an analogue to the assize of novel 
disseisin. And the right of the bailee to trespass was placed by 
Brian and Littleton, not on his possession, but on his responsibility 
over. It was not therefore a distinctly possessory action. It 
was trespass to land that first became such. Trespass for an ouster 
seems to have been first allowed the termor.™ In 1372 we find him 
allowed trespass quare clausum.™ His right to the.action is there 
coupled with his responsibility over. Tenants at will, according to 
the custom of the manor ™ and possibly cestuis que use in posses- 
sion, were likewise accorded trespass in the next century. So 





us Y, B. 21 Epw. IV, 74-66; supra, p. 383. 

17 'Y, B. 13 HEN. VII, 15-11; supra, p. 384, n. 64. 

U8 Supra, pp. 514, 516. 

19 See 2 P. & M., 2 ed., 41; supra, pp. 384, 516. 

120 Supra, p. 741. 

121 What appears to be an early reference to trespass by a termor for an ouster oc- 
curs in an action of debt for rent where after disposing of the case of an ouster by the 
lessor, it is said that the lessee will be liable for the rent during the time he was tor- 
tiously ousted and that for such tort he is able to recover against him who ousted him. 
Y. B. 9 Epw. III, 7-16. For comment on this case, see AMES, LECTURES, p. 222, n. 7. 
See also ibid., p. 226. 

12 Y. B. 47 Epw. III, 5-11; Ames, LEcTuRES, p. 226. 

13 Y, B. 2 HEN. IV, 12-49. See Ames, LECTURES, p, 227. 

1% Prior to the Statute of Uses, tenant at sufferance seems to have been used to 
indicate the cestwi que use in possession. (1 SANDERS, USES, p. 65.) In 1489 it was 
said that if such a one brought trespass and the defendant did not raise the issue as to 
the title but pleaded not guilty the plaintiff might succeed. (Y. B. 4 Hen. VII, 3-6.) 
But see the cases cited in Ames, LECTURES, p. 227, n. 7, 8. 
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strong was the feeling that the copyholder should have some remedy 
in the king’s court that he was allowed trespass even against his 
lord. This “exploit” has been attributed to Danby and Brian ™ 
and could hardly have been based on possession as a root of title or 
as in itself a foundation for trespass, for it was these judges who 
had combated such notions in trespass to chattels; but Brian had 
emphasized the idea of trespass to property as a personal wrong, 
and as an action to redress a personal wrong it was the natural 
instrument for the protection of hitherto unrecognized interests 
until finally those interests should come to be recognized as the basis 
of the action itself. This is believed to have been the history of 
trespass as a possessory action. In 1603 ”’ it was said that the 
lessor for a term would have case during the term but not tres- 
pass, ‘‘it being found merely on the possession,” and in the follow- 
ing century we get the broad sweeping statements as to the pos- 
sessory character of trespass to which we are accustomed but which 
cannot with accuracy be read into its past.! 

Trespass to chattels could hardly help being influenced by the 
increasing importance attached to possession in trespass to land. 
In 1722, in Amory v. Delamirie,™ it was said that “the finder of a 
jewel, though he does not by such finding acquire an absolute prop- 
erty or ownership, yet he has such an property as will enable him 
to keep it against all but the rightful owner.” As late as 1840,%° 
however, we find Baron Parke saying that it was unnecessary in 
the case at hand “to decide the question, whether, in an action of 
trespass or trover for personal property, the simple fact of posses- 
sion, which is unquestionably evidence of title, is conclusive evi- 





1% LITTLETON, TENURES, § 77. Littleton probably did not write this passage. (Ed. 
by Wambaugh, p. 35.) 

1% See 1 P. & M., 2 ed., 350. 

127 Bedingfield v. Onslow, 3 Lev. 209 (1685). See supra, p. 517. 

28 Willes, C. J.: “Trespass is a possessory action, founded merely on the pos- 
session, and it is not at all necessary that the right should come in question.” Lam- 
bert v. Stroother, Willes 218, 221 (1740). Mansfield, C. J.: “Whoever is in pos- 
session, may maintain an action of trespass, against a wrongdoer to his possession.” 
Harker v. Birkbeck, 3 Burr. 1556, 1563 (1764). Kenyon, C. J.: “Any possession is 
a legal possession against a wrongdoer.” Graham »v. Peat, 1 East 244, 246 (1801). 
See also Osway ». Bristow, 10 Mod. 37 (1711); Johnson ». Barret, Al. 10 (1670); 
and AMES, LECTURES, p. 227. 

129 1 Str. 505 (1722). 

80 Elliot ». Kemp, 7 M. & W. 306, 312. 
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dence, and constitutes a complete title, im all cases, against a de- 
fendant who is a mere wrongdoer, as it does in actions of trespass 
to real property, and in those actions for injuries to personal chat- 
tels, in which the plaintiff had a special property in such chattels.” 
Finally in the case of The Winkfield in 1901 *! the question which 
Baron Parke had raised was answered as Choke had argued it 
should be answered so long before and the postmaster-general was 
allowed to recover the full value of the thing bailed to him although 
he would not have been responsible for its loss. 


Percy Bordwell. 


STATE UNIVERSITY OF Iowa. 





181 [1902] L. R. P. Div., 40. 
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RECOVERY UNDER WORKMEN’S COMPENSATION ACTS WHERE PRE- 
vious ILLNESS CONTRIBUTED TO THE InJuRY. — Workmen’s compensa- 
tion legislation has not so completely done away with litigation as some 
of its proponents once predicted it would. There are certain problems 
of frequent recurrence that furnish the courts a fruitful source of trouble. 
Two of these are raised again by recent cases. One case holds that a per- 
son suffering from heart disease, which has become suddenly more acute 
as a result of ordinary work, can recover the statutory payments. In re 
Madden, 111 N. E. 379 (Mass.). Another holds that a hack driver who 
falls off his hack in a fit of dizziness induced by causes peculiar to him- 
self can recover for the injury resulting.! Carroll v. What Cheer Stables 
Co., 96 Atl. 208 (R. I.). 

It is the fashion to preface the investigation of a problem under a work- 





1 This does not state the case quite accurately. There was evidence, relied on by 
the court, which seemed to show that the fall was partly due to sudden lurching of the 
hack. But this evidence was rather slight (see the opinion of Vincent, J., dissenting, at 
96 Atl. 208, 212), and the court below had found that the fall was «probably due to 
dizziness or unconsciousness induced by a disease from which he was suffering.” It’ 
is believed therefore that the finding in favor of the workman involves necessarily the 
ip ag ng stated. That the court was prepared to go as far as this is further indicated 

“4, a long quotation, ap aay Ay — from Wicks v. Dowell & Co., Ltd., [1905] 
K. B. 225, a case stan r this Bye For other such cases, see Frith 

pa Owners of S. S. Linatsingan 1912] 2 K. B. 155; Owners of S. S. Swansea Vale ». 
Rice, [1912] A. C. 238; Butler v. Burton on Trent Union, 5 B. W. C. C. 355; Milli- 
ken’s Case, 216 Mass. 293, 103 N. E. 898; Claim of Clements, Op. Sol. Dep. Com. & 
Lab. 190. For cases similar to the first principal case, see Ismay, Imbrie & Co. v. Wil- 
liamson, [1908] A. C. 437; Dotzauer v. Strand Palace Hotel Co., 3 B. W. C. C. 387; 
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men’s compensation act by a discussion of the purpose and philosophy 
of those acts generally. That is a subject that has now lost much of its 
fresh interest. We may take it as established that the purpose of the 
acts is to remedy a situation thought to be unjust to workingmen, to 
enable them when injured to live without the aid of charity and to keep 
their families at home, to do away with a peculiarly wasteful sort of liti- 
gation, and to promote peace and good feeling in the industries; that 
the compensation or insurance payments are awarded, not for a wrong 
done, but for injury as such; and that they are to be regarded, from the 
employer’s standpoint, as costs of operation.? The industry is now to bear 
the cost of broken men, as well as that of broken wheels and pulleys. 
But when a wheel of bad quality is broken, the industry can recover for 
the loss from the man who furnished it the wheel; there is no warranty 
of the quality of men. Must the industry then pay when the man is 
broken in it partly by reason of his own infirmity? Apparently it must. 
“Personal injury” * is the act’s criterion. This does not mean every 
injury to an interest of personality:* damage to the structure of the 
body is all that is intended.’ But when a body which was able to work 
suffers a change and ceases to be able, such damage has occurred. If 
then the change can be attributed to the work, the act inquires no farther. 
The loss of earning power is just as real, if not as great, as when the man 


O’Hara v. Hayes, 44 Ir. L. T. R. 71, 3 B. W. C. C. 586; Clover, Clayton & Co., Ltd. 2. 
as oy, [r910] A. C. 242; Borland v. Watson, Gow & Co., Ltd., 49 Sc. L. R. 10, 5 
eC. 514; Brightman’s Case, 220 Mass. 17, 107 N. E. 527. And see gener- 

ty an tials by P. Tecumseh Sherman, i in 64 Pa. L. Rev. 417 (March, 1916). 
* This has become the usual statement. The question has been discussed with 
frequency in most of the legal, economic, and popular | meant since 1908, with some 





scatterings before. ly instructive are some of the provisions of the acts them- 
selves. See the “D tion of Police Power” in the i oe act of Washington 
(Laws, rgr1, ch. 74, § 1), the provision of the New Je act regarding commuta- 


tion of the payments (Pus. Laws, 19 ch. 174, § 6), and the first section of the act of 
Oregon (Gen. Laws, ——, ch. 112 

* This is the standard phrase. we oa acts require only an “injury.” See ILL. Laws, 
1913, Pp. 338, § 1; eas R. S. 1913, § 3650; N. H. Laws, rorr, ch. 163, § 3. It is con- 

cnnhth the meaning is the same. There is frequentl added, following the English acts 
of 1897 and 1906, a requirement that the injury be “ by. accident” or “accidental.” 
This phrase was present in the act under which the second of the two principal cases was 
decided (R. I. Pus. Laws, 1912, ch. 831, art. 2, § 1); it was not present in the first 
(Mass. Acts, 1911, ch. 751, part 2, §1). In the first case it might have made a dif- 
ference, but very likely not. See Clover, Clayton & Co., Ltd. ». Hughes, [1910] A. C. 
242. The phrase raises questions which we need not here consider. See Professor 
Bohlen’s article, “The Drafting of Workmen’s Compensation Acts,” in 25 Harv. 
L. REv. 328, 338. 

‘ See the opinion in the principal Massachusetts case, 111 N. E. 379, 38. 

5 This does not mean that the physiological damage is all that is considered in fixing 
the amount of compensation. Loss of earning power and other factors are frequently 
ordered to be taken in. But no liability exists at all until the physiological 
can be shown. 

* In the principal cases it was also as great, for the employees’ failings were appar- 
ently not known, and they were getting ordinary wages. In such a case the question 
will arise whether the employer should pay for all of the loss actually suffered, when 
it came partly from the previous condition. In perhaps the majority of cases this will 
not arise, for the employee’s weakness will be known, and he will be receiving smaller 
wages on account of it. And when it does arise, the hardship on the employer, if it is 
one, seems to be one for which provision is not made. Surely as the acts now stand a 
court would not be justified in reading in a clause apportioning the loss. See the 
principal Massachusetts case, 111 N. E. 379, 382. 
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was strong; the danger of pauperism just as serious. If this means a 
dead loss for the industry, then that is a loss which the consumers of its 
product ought to bear. The protection of the act extends to anyone 
able-bodied enough to be employed in one of the trades covered.’ 

But as said before, the injury for which recovery is sought must be one 
which can be attributed to the work. The acts do not create a general 
system of debility insurance at the expense of the employer. The injury 
for which compensation may be had must be one “arising out of and in 
the course of the employment.” * For our present purposes the first 
branch of the definition is the important one. The injury must arise out 
of the employment. That rather vague phrase has been taken to mean 
that the injury must be caused by an agency, force, or situation for the 
existence of which the employment is responsible. The harm must be 
caused by the employment.® So our question becomes the ever-recurring 
question of causation. 

Causation in a question under a workmen’s compensation act is no 
different from what it is in any other legal situation. If in other relations 
we must look for a particular kind of “legal cause,” then that is the kind 
of cause that we must look for here. For the reason that the law refuses 
to investigate all the causes of the results it deprecates is simply one of 
practical necessity. Accurate investigation of all the antecedents of 
a happening takes too much time; other suitors must be served."' These 
reasons are as valid in workmen’s compensation cases as in any other. 

It is now pretty commonly admitted that when a force in fact directly 
produces an effect, the effect is always proximate: ” that antecedent of 





7 See the cases cited as under the principal Massachusetts case in note 1, supra, 
cially Clover, Clayton & Co., Ltd. ». Hughes, [1910] A. C. 242; Ismay, Imbrie & Co. 
v. Williamson, [1908] A. C. 437; and the principal Massachusetts case itself, 111 N. E. 
379, 382. On reasoning very analogous to this it has been held that where a workman 
having one hand loses that one, he may recover as for “total disability.” Schwab v. 
Emporium Forestry Co., 153 N. Y. Supp. 234. Contra, Weaver v. Maxwell Motor 
Co., 152 N. W. 993 (Mich.). See 29 Harv. L. REv. 104. 

8 This language, taken from the English acts, is used in a majority of the statutes 
so far enacted in this country. In others it is required only that the injury arise “in 
the course of the employment.” See, for instance, On10 Laws, 1913, p. 82. Under such 
statutes the work need not have caused the injury for which recovery is sought, and 
the principal Rhode Island case would not need much discussion. Claim of Clem- 
ents, Op. Sol. Dep. Com. & Lab. 190. 

® See Fitzgerald 2. Clarke, [1908] 2 K. B. 796, 799; ‘McNicoll’s Case, 215 Mass. 
497, 498, 102 N. E. 697. The cases are full of similar remarks, and it is more frequently 
assumed than stated. 

10 The other reason often given, that it is fair to hold a man only for consequences 
which he might by diligence have foreseen as likely to follow from his pre wry is 
probably exploded. Its application to cases where liability was based on something 
else than negligence was always very doubtful. See Malone v. Cayser, Irvine & Co., 
[1908] Sess. Cas. 479, 481; Milwaukee ». Industrial Comm., 160 Wis. 238, 245, 151 
N. W. 247, 248, and other cases noticed by Judge Smith in 25 Harv. L. REv. 223, 
236. But its chief trouble is that the rule of non-liability for improbable results, 
which follows from it necessarily, is pretty much discredited. See authorities cited in 
notes 13 and 14, infra. 

1 Lord Bacon said this long ago: “It were infinite for the law to judge the causes 
of causes, and their impulsions one of another.” Maxms, Reg. 1. 

2 “Proximate” used of a cause, is used to mean simply a cause which the law will 
take into consideration in fixing liability. Of an effect, it is used to mean simply an 
effect which the law will ascribe to the cause in question, and consider the result of it. 
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a happening which gives the immediate motive power for its production 
strikes the intelligence at once and is comparatively sure and easy of in- 
vestigation. The fact that the effect is unexpected and unusual will not 
render its causation by the force remote. The same is true when the 
material on which the force operates and in which it produces its effect 
is particularly predetermined by weakness or other peculiarity of struc- 
ture to receive the effect which is produced.“ This really disposes of the 
first of the two principal cases. Of course the work, and not merely the 
previous disease, must cause the injury, and whether it did or not may 
be a peculiarly difficult question of fact; but when it was found, as it was 
here, that the work which the employee was doing “so aggravated and 
accelerated a weak heart condition as to incapacitate her for work,” 
the investigation is concluded.% 

The other case is harder. The fall there cannot be traced directly to 
a push for which the employment is responsible,'* for it was the driver’s 
dizziness that threw him from the hack, and his employment did not 
make him dizzy. But the employment put him in a place where if he 
happened to be dizzy he would be more seriously hurt than if he were 
dizzy on the ground. Is this chance of extra harm enough to justify the 
statement that the employment caused the injury? The answer to this 
question will depend on what we mean precisely by “injury.” If the in- 
jury to which causation must be traced is the contact of the plaintiff’s 
body with the ground, we must say that the employment was not even 
a necessary antecedent of the injury, for he would have struck the ground 
just as certainly if he had been dizzy anywhere, except in bed. But if 
the injury to which causation must be traced is the plaintiff’s broken 
rib, the employment comes into the direct and active causal sequence, 
for it was the potential energy of his position on the hack which, translated 
into kinetic energy during his passage to the ground, was the force that 
broke his rib. It is believed that the second possibility is preferable. 
Workmen’s compensation looks not at what the defendant did, but at 
what the plaintiff suffered; it is the actual change in the condition of the 
claimant’s body that founds the liability. That then ought to be the 
—- departure for all purposes; it is to that that causation should be 
traced. 





Dogs EXECUTION BY ONE JUDGMENT CREDITOR GIVE A PREFERENCE 
OVER EQUAL JUDGMENT LIENS? — Judgment liens were unknown at 
common law! and, though very general to-day, they are based entirely 


18 Smith v. London & Southwestern Ry. Co., L.R.6C. P. 14; Isham v. Dow’s Estate, 
70 Vt. 588, 41 Atl. 585. See Christianson ». Chicago, etc. Ry. Co., 67 Minn. 94, 96, 69 
N. W. 640, 641; and Judge Smith’s article, “Legal Cause in Actions of Tort,” in 25 
Harv. L. REv. 103, 114, 223, 303. 

44 State v. O’Brien, 81 Iowa 88, 46 N. W. 752; McCahill ». New York Transporta- 
tion Co., 201 N. Y. 221, 94 N. E. 616, and the cases collected in 16 L. R. A. 268. 

18 See the cases cited in note 1 as under the principal Massachusetts case, especially 
Clover, Clayton & Co., Ltd. v. Hughes, [1910] A. C. 242. 

16 This is taking the facts of the case most unfavorably to the petitioner. See note 
1, supra. If it was a jolt of the hack that threw him from the box, the case is very 
easy. 


1 See Hutcheson v. Grubbs, 80 Va. 251, 254; PRIDEAUX, LAW OF JUDGMENTS 
4 ed., 1; 1 BLAcK ON JUDGMENTS, 2 ed., § 397. 
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upon statutes.? The ordinary statute creating a judgment lien provides 
that the lien dates from the rendering, entering, or docketing of the 
judgment.’ The simultaneous rendering, entering, or docketing of judg- 
ments ‘ or the acquisition of realty by a debtor against whom there have 
been rendered, entered, or docketed judgments which are unsatisfied and 
outstanding ® creates a situation where there are ‘“‘equal judgment liens.” 
_ By the great weight of authority the holder of one of these judgments 
may, by execution on the realty of the debtor, prefer his judgment lien 
over the other equal judgment liens.6 A recent New York decision 
reaches a contrary result, overruling two prior New York decisions’ 
which the majority opinion professed to distinguish, and holding that, 
in spite of the prior execution under one of the judgments the property 
must be divided pro rata among the possessors of the equal judgment 
liens. Hulbert v. Hulbert, 216 N. Y. 430, 111 N. E. 70. 

The cases representing the weight of authority were influenced, presum- 
ably, by a fancied analogy to the equitable principle that a creditor who 
has pursued into equity property of the debtor which cannot be reached 
at law is entitled to a preference as a reward of his diligence,* for they 
continually talk of diligence creating a preference among equal legal 
claims. The analogy is inapt in that the execution reaches no assets 
which are in danger of extinction by an act of a third party. It subjects 
no property to the payment of this judgment which is not already ir- 
revocably bound to the satisfaction of all judgments against the owner. It 
is in no way beneficial to the remaining creditors of the debtor but can 
benefit only the creditor who causes the execution to issue. Further- 
more, any talk of diligence is confusing. Judgment liens are vested legal 
claims and the idea that among equal claimants the law prefers the dili- 
gent is a strange one. The preferable manner of attacking the problem 
is to concede that the statute may have created only an incomplete 
right which, to be perfected, may require further action by the lien- 
holder, whether that action be diligent, hasty, or fortuitous. So it would 
seem that the effect of an execution in pursuance of a judgment lien 
would depend upon the true nature of the lien rather than upon the 
quality of the lienor’s action. 





2 ; BLACK ON JUDGMENTS, 2 ed., § 308. 

8 ; BLACK ON JUDGMENTS, 2 ed., § 443. 

4 2 FREEMAN ON JUDGMENTS, 4 ed., § 369. 

5 Matter of Hazard, 73 Hun. (N. Y.) 22; Moore ». Jordon, 117 N. C. 86, 23 S. E. 259. 

6 Adams v. Dyer, 8 Johns. (N. Y.) 347; Smith v. Lind, 29 Ill. 24; Bruce ». Vogel, 
38 Mo. 100; Elston v. Castor, ror Ind. 426; Cook ». Dillon, 9 Ia. 407. See 2 FREE- 
MAN ON Executions, 3 ed., § 203; 1 BLACK ON JUDGMENTS, 2 ed., § 455. In Iowa the 
general rule, though applied to judgments entered on the same day, is not applied to 
judgment liens on after-acquired property. Kisterson v. Tate, 94 Ia. 665, 63 N. W. 
350. Contrary to the general rule, Metzler v. Kilgore, 3 P. & M. (Pa.) 245; Matula ». 
Lane, 22 Tex. Civ. App. 391, 399; Rockhill ». Hanna, Fed. Cas. 11980. But cf. the 
last case on appeal, 15 How. (U. S.) 189. 
ww. ween v. Dyer, supra, 8 Johns. (N. Y.) 347; Waterman v. Haskin, 11 Johns. 

op 908. 

8 No doubt that is a well-settled principle of equity. Corning v. White, 2 Paige 
(N. Y.) 567; Pullis v. Robison, 73 Mo. 201; Bradley v. United Wireless Telegraph 
Co., 79 N. J. E. 458, 81 Atl. 1107. 

® See Smith v. Lind, 29 Ill. 24, 30; Bruce v. Vogel, 38 Mo. 100, 106; Elston v. Castor, 
_ ror Ind. 426, 439; Cook »v. Dillon, 9 Ia. 407, 414. 
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Now a judgment lien confers upon the judgment creditor the right to 
levy execution on the land of the debtor to the exclusion of all subse- 
quent encumbrances.” But it seems to be settled that a judgment lien 
constitutes no property in the land itself." Consequently a judgment 
lienor cannot, prior to levy, enjoin waste on the land of the debtor.” 
Nor can a senior judgment lienor claim a share in the proceeds of a sale 
under a junior judgment lien, but is compelled to be satisfied with his 
still existent right to levy on the land itself. Obviously, then, the equal 
judgment liens, since they cannot vest as proportionate estates, create 
conflicting rights. On the one hand it might be said that each of these 
judgment lienors has the right to levy to the exclusion of all except 
prior encumbrancers and that an execution by one is a seizure of what he 
has a legal right to take and keep. On the other hand it might be said 
that each judgment lienor has the right to levy to the exclusion only of 
subsequent encumbrancers, that the exercise of no one of those equal 
rights may defeat the others, and therefore that the equal lienors must 
eventually share pro rata. Of course these are mere statements of con- 
clusions. The propriety of one or the other depends upon the interpre- 
tation of the statute creating the judgment lien in the light of its proper 
purpose. Though it is difficult to say which of these two constructions 
is correct, the principal case seems to lay down the preferable rule_. 
hasty execution is not always desirable, and it may be very beneficial 
to the debtor class as well as comforting to the creditors to give to the 
latter rights which may be rested upon securely. In most respects exe- 
cution is not necessary to protect the creditor in his rights against the 
land of the debtor. To make it necessary in this one instance may have 
an evil and disquieting effect. The judgment lien is an encumbrance the 
existence of which may be easily ascertained and there would seem to be 
no policy requiring its prompt enforcement. The first statutory judg- 
ment lien, the “elegit,” * gave to the judgment creditor class rights 
against the realty of the debtor, and those rights could not be defeated 
by fraudulent conveyances.“ But within the class a preference could 





10 Howard v. Ry., ror U. S. 837; Rankin v. Scott, 12 Wheat. 177; Stewart v. Per- 
kins, 110 Mo. 660, 19 S. W. 989; Oates ». Munday, 127 N. C. 439, 37 S. E. 457. 

11 In Conard v. Atl. Ins. Co., 1 Peters (U. S.) 386, 443, the court, per Story, J., 
says, “‘Now, it is not understood that a general lien by judgment on land, constitutes, 
per se, a property or right in the land itself. It only confers a right to levy on the same 
to the exclusion of other adverse interests subsequent to the judgment. . . . In short 
a judgment creditor has no jus in re, but a mere power to make his general lien effectual 
by following up the steps of the law and consummating his judgment by execution 
and levy on the land.” This language is universally approved. See Dail v. Freeman, 
92 N. C. 351, 356; Walton ». Hargroves, 42 Miss. 18, 26; Young v. Templeton, 4 La. 
Ann. 254, 257. See also r BLACK ON JUDGMENTS, 2 ed., § 400; 2 FREEMAN ON JUDG- 
MENTS, 4 ed., § 338. 

12 Independent School District ». Werner, 43 Ia. 643. See Lanning v. Carpenter, 48 
N. Y. 408, 412. But a judgment lienor may bring a bill in equity to remove a cloud on 
the title to the debtor’s land. Scottish Am. Mortgage Co. v. Follansbee, 14 Fed. 125. 

18 Dysart v. Brandreth, 118 N. C..968, 23 S. E. 966; Commercial Bank of Manchester 
v. Yazoo Co., 7 Miss. 530. 

oe hae writ of “eligit” was authorized by the STATUTE OF WESTMINSTER, I1., 13 
Edw. I, c. 18. 

15 The courts early held that the right to reach the land by “eligit” could not be de- 
feated by act of the debtor. See Prmeaux, LAW OF JUDGMENTS, 4 ed., 9. 
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be gained by prompt action." Under modern statutes this is changed 
and judgments are ranked according to the date when they became liens.” 
It seems reasonable to say that the purpose of these modern statutes is 
to make a creditor secure in his rights the moment his judgment becomes 
a lien, irrespective of execution, thereby protecting him against all except 
prior encumbrancers. 





THE CONSTITUTIONALITY OF SECTION 11 (K) OF THE FEDERAL RESERVE 
Act. — The Supreme Court bids fair to be called upon soon to pass on 
the validity of the Federal Reserve Act of 1913,' now in operation for 
something over two years.? Section 11 (K)* by which the Federal Re- 
serve Board is empowered “to grant, by special permit to banks apply- 
ing therefor, when not in contravention of state or local law, the nght 
to act as trustee, executor, administrator, or registrar of stocks and 
bonds, under such rules and regulations as the said board may prescribe,” 
has been declared by the Supreme Court of Illinois to be unconstitutional. 
People v. Brady, 271 Ill. 100, 110 N. E. 864. And the same issue is now 
before the Supreme Court of Michigan. The question considered by the 
court to be of principal importance was whether Congress has consti- 
tutional power to erect a banking corporation with the additional powers 
of a trust company. Unfortunately, the language of the opinion ® would 
seem to indicate that the court decided against the statute for want of 
an affirmative showing of such existing conditions as would justify it. If 
this means that the court disregarded the presumption in favor of the 
validity of a statute, the authority of the decision is shaken at the outset; 
for no proposition is better settled.6 On the other hand the court quite 
properly, as it seems, dismissed the contention that the act is bad as in- 
volving an unconstitutional delegation of legislative power.’ 

Assuming that it is necessary to decide the present limits of the power 
of Congress to charter a corporation, some interesting questions are raised. 
It is clear that there is in the federal government no general incorporat- 





ad Rowe »v. Bant, 1 Dick. (Ch.) 150. And see Prmeavux, LAw oF JUDGMENTS, 
4 ed., 
17 Rankin v. Scott, supra, 12 Wheat. 177; Andrews v. Wilkes, 7 Miss. 554. 


1 U.S. Comp. Stat. (1913), § 9785, 38 Stat. AT L. 251. 

2 The act was approved Dec. 23, 1913. 

3 U.S. Comp. Stat. (1913), § 9704, 38 Stat. aT L. 262. 

4 Atty.-Gen. v. First National Bank (No. 26853, guo warranto). 

5 110 N. E. 864, 868. 

6 See Butterfield v. Stranahan, 192 U. S. 470, 492; County of Livingston 2. Dar- 
lington, ror U.S. 407, 417; Dragovich ». Iroquois Iron Co., 269 Ill. 478. 

7 The distinction between legislation and administration, though in theory clear, 
in practice presents in each case a question of degree. As defined, the line is a plain 
one, the function of administrative officials being to determine and act upon issues of 
fact. See Cincinnati, Wilmington, etc. R. Co. v. Commissioners, 1 Ohio St. 77, 88; 
Locke’s Appeal, 72 Pa. 491, 498, 499. Yet conclusions as to reasonableness and propriety 
are now commonly r as within their sphere of decision. See Field v. Clark, 
143 U. S. 649, 693; Chicago, B. &Q. R. v. Jones, 149 Ill. 361, 378. So far as the present. 
statute is concerned it seems sufficiently evident that the powers conferred on the Fed- 
eral Reserve Board are less extensive in this regard than those now exercised by the 
Interstate Commerce Commission. See Houston and Texas Ry. v. U. S., 234 U. S. 


342, 355- 
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ing power.® But that Congress may, in the furtherance of its power to 
establish a uniform currency, incorporate a bank, is too well settled for 
argument.® Moreover, it was long ago agreed that such a bank may prop- 
erly, for the sake of its general efficiency as an institution, and so as a 
federal organ, exercise the usual private powers of a bank for private 
gain, including such as have no direct connection whatever with its 
federal functions.!° Accordingly, the national banks have enjoyed a 
wide activity; and have even with judicial approval in isolated in- 
stances acted in a trust relation.” Since the justification for such powers 
is found in the necessity of having the bank exist as an influential and 
capable institution,” the question whether conditions now demand the 
addition of the powers here in question seems to resolve itself into one of 
fact; of how far the financial activity of trust companies has encroached 
upon that of the banks; and of how far, as a result, state banks, with 
which the federal ones must compete, are now permitted to exercise such 
powers. On this point, some authoritative statistics are available, indi- 
cating the rapid growth of trust companies, as compared with that of the 
banks.“ An examination of the recent state statutes, moreover, reveals 
the significant fact that to-day in practically every state institutions may 
be incorporated with the combined powers of bank and trust company.» 


8 See McCulloch v. Maryland, 4 Wheat. 316, 406, 411. 

® McCulloch ». Maryland, 4 Wheat. 316. Farmers’, etc. Bank v. Dearing, 91 U. S. 
29. See Davis v. Elmira Savings Bank, 161 U. S. 275, 283. 

10 See Osborn v. Bank of United States, 9 Wheat. 738, 860, 861, 862, 864. 

1 For example, a national bank may borrow money (see Aldrich ». Chemical Na- 
tional Bank, 176 U. S. 618, 627); become pledgee of stock (National Bank v. Case, 99 
U. S. 628); improve! property owned (Cockrill ». Abeles, 86 Fed. 505); make collec- 
tions for others (Exch. Nat. Bank v. Third Nat. Bank, 112 U. S. 276); guarantee com- 
mercial paper (Thomas »v. City Nat. Bank, 40 Neb. sor); take a mortgage of chattels 
= ys security for a preéxisting debt (Gaar Scott & Co. v. First Nat. Bank, 20 
Tll. App. 611). 

2 National Bank ». Graham, too U. S. 699; American Can Co. 2. Williams, 178 
Fed. 420; Boone County Nat. Bank v. Latimer, 67 Fed. 27. 

13 In Osborn v. Bank of United States, 9 Wheat. 738, 861, 862, the court said, “It 
[the bank] is an instrument which is ‘necessary and proper’ for carrying on the fiscal 
operations of government. Can this instrument, on any rational calculation, effect 
its object, unless it be endowed with that faculty of lending and dealing in money, 
which is conferred by its charter? . . . Deprive a bank of its trade and business, 
which is its sustenance, and its immortality, if it have that property, will be a very 
useless attribute.” These principles apply equally to the present system of national 
banks. See Easton v. Iowa, 188 U.S. 220, 229. 

4 The report of the Comptroller of the Currency for 1915 shows that during the 
period from 1875 to 1915 the total deposits in trust companies throughout the United 
States increased from $85,025,371 to $4,216,017,244, or about fifty times. During the 
same time the total deposits in national banks increased from $696,652,020 to $6,611,- 
218,000, or about nine and one half times. These figures show that during this time 
trust company deposits have risen from 12 to 66 per cent of the total of the bank 
deposits. 

46 In many states the statutes expressly so provide. See, for instances, Conn. 
Laws, 1913, ch. 194, § 8; Inp. Laws, 1915, ch. 97; Onto Ann. Conk, § 9723; ORE. 
Laws, 1911, ch. 354, § 4. Similar provisions in fifteen or twenty other states might be 
cited. 





In other states substantially the same situation obtains through a liberal enuncia- 
tion of the powers of trust companies. See, for instances, KAN. LAws, 1907, ch. 425, 
§ 2; Mass. Rev. Laws, 1902, ch. 116, §§ 12-14; N. J. Laws, 1899, ch. 134, §6, 4 
Comp. Start., p. 5656; N. Y. Bank. Law, 1914, § 185, 9 Consot. Laws, p. 146. 

Other statutes, though somewhat more narrowly restricting the powers of the trust 
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Accepting McCulloch v. Maryland as a premise, it would seem that if the 
constitution is to keep pace with the changing times, a thoughtful study 
of considerations such as these is imperative. They indicate a commer- 
cial situation which should have a direct practical bearing on an inter- 
pretation of the powers of Congress in this connection. Yet it is ques- 
tionable whether it should be necessary as the act stands for a court to 
consider these and similar factors. No doubt they would be vital were 
the federal government attempting to create corporations with these 
powers in defiance of state law. The clause, “when not in contraven- 
tion of state or local law,” however, seems to render it possible for a 
state at any time to deny by an appropriate statute the power of the 
bank so to proceed. 

If this is so — and it is difficult to read the clause in any other way — 
the meaning of section 11 (K) comes merely to this: that the sovereign 
power which erected the corporation and which could therefore destroy 
it for the unauthorized assumption of trust company power, hereby for- 
mally waives its right to do so. To paraphrase it, the federal govern- 
ment in effect agrees that if the bank chooses to exert this power, and the 
state, which could object, does not do so, the federal government, which 
could also object, will not do so either. In this there is no pretense that 
Congress can authorize such power. That such authority inheres in the 
states is, indeed, expressly affirmed by the words of the section; and if 
(as we must suppose) the latter is to have a meaning, it follows that the 
utmost that it attempts is to operate upon the federal government’s un- 
doubted power of attack by quo warranto. It is clear that the sovereign 
may by legislation waive this right; 1” and that the words of the section 
are sufficient to effect a waiver seems evident. On this view, which, it 
is submitted, represents the preferable interpretation of the section, the 
question of extending the doctrine of McCulloch v. Maryland is not raised, 
and the statute may be sustained without adverting to the constitutional 
difficulties discussed by the state court. 





A New Variety oF UNDUE DISCRIMINATION UNDER THE INTERSTATE 
CommERcE Act.— Once it has properly taken jurisdiction, a rate fixed 
by the Interstate Commerce Commission will not be disturbed by a 
reviewing court unless it plainly falls outside a wide range of adminis- 
trative discretion.1_ Before the Commission can assume jurisdiction, 
however, it must find a clear violation of law. It is not enough that the 





companies, exhibit the same tendency. See Coro. Rev. Stat., 1912, § 205 Minn. 


GEN. StaT., 1913, §§ 6409, 6416, 6417; N. H. Laws, 1915, ch. 1009, 
Krrsy’s Die. (Ark.), 1904, § 888. 

In a few states no such provisions seem to exist, namely, Delaware, Maryland, 
Michigan, Nebraska, Pennsylvania, and Wisconsin. In two of these unauthorized 
assumption of banking powers is expressly made illegal. Michigan, 5 HoweLt’s 
Srat., §§ 14861-69; Nebraska, Gen. L., 1909, § 3710. 

16 Thus, New Hampshire has a statute prohibiting any corporation, national or 
state, from acting as administrator or executor. N. H. Laws (1915), ch. 109, § 34. 

17 People v. Ulster & D. R. Co., 128 N. Y. 240, 28 N. E. 635; People v. Los Angeles 
Electric Ry. Co., 91 Cal. 338, 27 Pac. 673. 


1 Tilinois Central R. Co. v. Interstate Commerce Commission, 206 U. S. 441. 


§ 14 and 34; 
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rate as finally determined be reasonable; there must be an express find- 
ing, based on evidence, that the preéxisting rate is unreasonable.’ 
Where discrimination is the ground of complaint, jurisdiction must be 
based on a clear finding that one rate is unduly higher than another 
rate for a similar service.* 

How seriously this jurisdictional limitation may hamper the Com- 
mission is shown by the recent decision of the Supreme Court, in Phila- 
delphia & Reading Ry. Co. v. United States, 240 U. S. 334.4 The 
complainant was one of several neighboring and competing cement 
works. It relied exclusively on the defendant railroad for connection 
with the principal consuming centers of the east. Other railroads served 
the competing producers. As to Jersey City, these other railroads had 
joined in establishing a flat 80-cent rate, but the defendant railroad per- 
sisted in charging $1. 35. As to the other large consuming centers, the 
defendant had joined in equalizing rates with other carriers. The result 
was to drive complainant’s cement from the Jersey City market. With- 
out passing on either the intrinsic reasonableness of the $1.35 rate, nor 
on its relative reasonableness as compared with the rate charged by the 
defendant carrier to the other consuming centers, the Commission found 
the refusal to equalize rates to Jersey City a discrimination against that 
city, and ordered the defendant to desist. This order, affirmed by the 
District Court, the Supreme Court has set aside. 

Considering, for the moment, only the Jersey City rates, the case 
presents the elementary situation of several producers competing for a 
common market, and complaint by one of them that his rates, when 
compared with those of his competitors, are discriminatory. Ordinarily 
this would be a typical case for relief. But here the same carrier did not 
control both rates. Where independent carriers contribute to a dis- 
criminatory situation, can it be said that any one is guilty of discrimina- 
tion? > Damnum there clearly may be: but is there imjuria? It is clear 
that there is no inherent impossibility in prohibiting such two-carrier 
discrimination; the railroads can be regulated as a single system at least 
as well as they can be individually. But jurisdiction for the Interstate 
Commerce Commission must be found, in this case, in a violation of 
section 3 of the act. In the ordinary sense of the word, discrimination 
is made up of two necessary parts — favor on the one hand and preju- 
dice on the other, and you can no more discriminate without being re- 
sponsible for both than you can cut with scissors without using both 
blades. But the word “discriminate” is not found in section 3. “It 
shall be unlawful for any common carrier . . . to. . . give any undue 





2 See Interstate Commerce Commission v. Louisville & Nashville R. Co., 227 
U. S. 88, 92. Cf. Interstate Commerce Commission v. Northern Pacific Ry. Co., 
216 U.S. 538, 544. 

3 See Interstate Commerce Dammiiasiuens, Chicago, etc. Ry. Co., 218 U.S. 88. 

4 See the opinion in the District Court, s. c., 219 Fed. 988, for a more complete 
= meget 4 See also s. c., 27 I. C. ri 448, and, on a rehearing, 31 I. C.C. 


% For a holding that such a carrier is not guilty, see Central Pine Ass. v. Vicksburg, 
etc. R. Co., 10 I. C. C. 193, 201. See the statement in 1 DRINKER, THE INTERSTATE 
Commerce Act, 282. 

6 That the Commission does not now regulate the railroads as a single system, see 
Chicago Lumber, etc. Co. v. Tioga, S. E. Ry. Co., 16 I. C. C. 323, 332. 





762 HARVARD LAW REVIEW 


. . . advantage to any particular . . . locality, or to subject any par- 
ticular . . . locality . . . to any undue . . . disadvantage in any re- 
spect whatsoever.” ’ This separation of the two parts and the use of 
the word “or” instead of “and” seems to require the guilty carrier to 
be responsible for only one and not both. “Or” may be construed as 
“and” if the statutory purpose so requires,® but section 3 struck at 
discrimination in all its forms * and must be construed expansively. 
Nevertheless, a statute must be construed also in the light of the 
power delegated to enforce it as well as in the light of its purpose, and 
the Commission has been denied power over minimum rates.!° Although 
not necessary to the punishment of two-carrier discrimination, this 
power has been recognized as indispensable to its effective prevention." 

Under either construction, however, if one of the two rates is a con- 
stant, the carrier in control of the other could be held guilty of any undue 
difference, just as one can use scissors by pressing one blade on the table. 
An absolutely constant rate is impossible until the Commission has power 
to set minimum rates, but a rate may become practically a constant for 
some such reason as water competition, or even, as in the principal case, 
a continuing readiness in the other carrier to agree to equal rates. It is 
submitted that the Commission would be justified in finding such prac- 
tical constancy as a fact, conclusive on a reviewing court.” 

In the principal case, however, the Commission relied on the further 
fact that as to all the other great consuming centers, Baltimore, Phila- 
delphia, New York, etc., the defendant had joined the other carriers 
in equalizing rates. Assuming that it was not guilty of discrimination 
where only one consuming center was concerned, the argument was 
that by participating in equal rates to these other centers it was confer- 
ring an advantage on them which it refused to confer on Jersey City, 
thus discriminating against the latter. The argument requires a further 
analysis of the elements of discrimination. 

The simplest discriminatory situations are, first, two similarly cir- 
cumstanced producers serving a common market, and second, two sim- 
ilarly circumstanced markets served by a common producer. An undue 
discrepancy in rates would, on the one hand, drive one producer from 
the market, and, on the other, deprive one market of the service of the 
producer. The situation in the principal case was nothing more than a 
combination of these two; several producers each served several markets. 
In respect to each producer, the situation was like the first above; in 





7 It is found elsewhere in sections 2 and 13, but only as a compendious phrase, and 
therefore only in a technical sense. 

8 See 2 Lewis’ SUTHERLAND ON STATUTORY CONSTRUCTION, § 397. 

® See Houston, E. & W. T. Ry. Co. v. United States, 234 U. S. 342, 356. 

10 Interstate Commerce Commission »v. Cincinnati, etc. Ry. Co., 167 U. S. 470; 
TWENTY-Firta ANNUAL REPORT OF THE COMMISSION, 1911, p. 38. The amendment of 
section 15 in 1906 extended the Commission’s power only over maximum rates. 

11 See the doubt in the minds of the Commission when they attempted it in Eau 
Claire Board of Trade v. Chicago, etc. Ry. Co., 5 I. C. C. 264, and also W. Z. RIptey, 
RAILROADS: RATES AND REGULATIONS, p. 254, 624. 

22 Baltimore & Ohio R. Co. v. Pitcairn Coal Co., 215 U. S. 481, 494; United States 
v. Louisville & Nashville R. Co., 235 U.S. 314, 320; Pennsylvania Co. v. United States, 
236 U. S. 351, 361. 

18 See the order of the Commission in 27 I. C. C. 448. 
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respect to each market, like the second. The Commission’s finding that 
Jersey City was discriminated against must, then, rest on the proposi- 
-tion that a disparity between rates from several producers, to one market, 
is a prejudice not only to the producer who gets the higher rate, but to 
the market. If this disparity, with respect to Jersey City, is a disad- 
vantage, then equality, with respect to New York, is an advantage, and 
a case under the wording of the act is made out. It does not seem to be 
an unreasonable conclusion that such a prejudice in fact exists. If the 
market is a distributing as well as a consuming center, it may be dis- 
tinctly prejudiced by a loss in the number of producers using it as such. 
If it be only a consuming center, the shorter supply might well cause prices 
to rise. At the least, it would seem to be a fair question of fact, upon 
which the finding of the Commission would be conclusive. 

As neither this question of prejudice by causing an unequal ratio of 
rates nor the problem of two-carrier discrimination was discussed by the 
Supreme Court, one may hope that the decision will not stand as a prec- 
edent on either point. 





THE RELATION OF THE TECHNICAL TRADE-MARK TO THE LAW OF 
UnFarr ComPETITION. — The law relating to infringements of technical 
trade-marks was fully developed before the growth of the law of unfair 
competition.' However, from an analytical viewpoint, unfair compe- 
tition is the genus, and the infringement of the technical trade-mark a 
species.” In each case the redress is based upon the right to be protected 
in the goodwill of a trade or business. The essence of the wrong consists 
in the palming off of his own goods by one manufacturer or vendor as 
the goods of another.* Three recent decisions‘ of the United States 
Supreme Court bring out the close relation between these two branches 
of the law relating to piracy of goodwill. 

It was at one time thought that the right in a trade-mark was without 
territorial limits. However, such a limit has been set by the Supreme 
Court in the cases of Hanover Star Milling Co. v. Metcalf and Allen and 
Wheeler Co. v. Hanover Star Milling Co., considered together on writs of 
certiorari.© In the first case, the dispute was between two parties who 
adopted the same trade symbol subsequent to appropriation by another 
in a different territory, and the determination of their rights inter se, 





1 See Hopkins, TRADE-MARKS, 2 ed., § 1. 

2 See RocEers, GooDWILL, TRADE-MARKS AND UNFAIR TRADING, 127. “In fact, 
the common law of trade-marks is but a part of the broader law of unfair competition.” 
Pitney, J., infHanover Star Milling Co. v. Metcalf, 240 U. S. 403, 413. 

8 See Canal Co. v. Clark, 13 Wall. 311, 322; McLean v. Fleming, 96 U. S. 245, 251; 
Goodyear Co. v. Goodyear Rubber Co., 128 U. S. 598, 604; Stix, Baer & Fuller, etc., 
Co. v. American Piano Co., 211 Fed. 271, 279; Reddaway v. Banham, [1896] A. C. 
199, 209. 

4 For statements of these cases, see RECENT CASES, pp. 792, 793. 

5 See Kidd v. Johnson, 100 U. S. 617, 619; Derringer v. Plate, 29 Cal. 292, 2055 
HESSELTINE, TRADE-MARKS AND TRADE NAMES, 111. However, the infringements in 
these cases were in territory into which the goodwill of the owner had already extended. 
Compare Hygeia Distilled Water Co. v. Consolidated Ice Co., 144 Fed. 139, in which 
case _ infringement was in territory to which complainants’ goodwill would naturally 

and. 

6 240 U.S. 403. 
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upon well-settled principles of unfair competition, was possible without 
regard to the question of technical trade-mark.’ In the second case it 
was necessary to determine whether the original user had, by prior use 
in Ohio and Pennsylvania, acquired a valid trade-mark in Alabama.® 
The court found that it had not and held that the alleged infringer in 
Alabama had there acquired a valid trade-mark. On similar facts, a 
recent Circuit Court of Appeals case reaches the same result.? The 
determination of the boundaries to be set upon the territorial limits of 
the trade-mark presents serious difficulties. In a concurring opinion 
in the principal case, Mr. Justice Holmes suggests that the limits coin- 
cide with the boundaries of the sovereignty that gives its sanction to the 
right, thus avoiding ‘“‘all questions of penumbra, of shadowy marches 
where it is difficult to decide whether the business extends to them.” 
But this suggestion does not accord with the doctrine that the trade- 
mark is protected as incident to the goodwill, and under such a doctrine 
the right to a technical trade-mark would not be coextensive with the 
goodwill. Furthermore, in the analogous case of unfair competition, the 
contest is often confined to the limits of a single state, and in such a 
case, the extent of the goodwill must be determined without regard to 
artificial lines. In fact the decision in the principal case brings the law 
of technical trade-mark upon this point in coincidence with the general 
law of unfair competition, basing relief upon the ground of protection 
to the goodwill of the trader, which must be found as a fact in each 
case. 

Another phase of the law of unfair competition is presented by the 
case of Hamilton-Brown Shoe Co. v. Wolf Brothers & Co.,4 by which the 
law is not left so clear. In that case the defendants, with full knowledge 
of the plaintiffs’ prior use of the mark “ American Girl,” used the mark 
“American Lady” upon a similar brand of ladies’ shoes. The Circuit 
Court of Appeals allowed an accounting of profits, upon the ground 
of unfair competition, on all shoes not marked with the defendants’ 
name as maker. In affirming this decision, the Supreme Court found 
that a technical trade-mark infringement was involved.” Two jus- 





7 See Pitney, J.; in principal case, 240 U. S. 403, 422, 424. 

8 See discussion of this case in the lower court in 27 Harv. L. REv. 399. 

® Theodore Rectanus Co. v. United Drug Co., 226 Fed. 545. The court appears to 
go upon the ground of an “estoppel by negligence,” and there is talk of estoppel in 
the principal case, p. 419. But there is no real estoppel in either case, and in fact a limit 
is set on the territorial extent of the trade-mark. Although earlier cases may be ex- 
plained upon some ground of abandonment, acquiescence, lack of sufficient use to 
acquire any trade-mark rights, or that the mark was not subject of a valid trade- 
mark, in so far as the courts treated them as competing trade-marks, they forecast 
the result of the principal case. See MacMahan Pharmacal Co. v. Denner Chemical 
Co., 51 C. C. A. 302, 113 Fed. 468; Corwin v. Daly, 7 Bosw. (N. Y.) 222; Levy »v. 
Waitt, 10 C. C. A. 227, 61 Fed. 1008; Carroll ». McIlvaine, 171 Fed. 125. The cases 
apparently contra have been explained in note 5, supra. 

10 In the principal case, there was no need to determine the boundaries within more 
definite bounds than state lines. 

1 240 U. S. 403, 424. 

12 See the recent case of Kaufman v. Kaufman, 111 N. W. 691 (Mass.). 

18 Cohen v. Nagle, 190 Mass. 4, 76, N. E. 276. See 27 Harv. L. REv. 190. 

M 240 U. S. 251. 

1% A technical trade-mark must be capable of ‘appropriation to the exclusion of all 
others; it cannot therefore be descriptive or geographic; it cannot be a proper name. 
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tices'* dissented upon the ground that the phrase “American Girl” was 
not a valid trade-mark and that an accounting of profits was not a proper 
remedy in a case of mere unfair competition.!’ This difference of opinion 
seems to be based upon the idea that the right to a trade-mark is a prop- 
erty right.!* Granting this to be true, there is no reason for a different 
treatment upon that ground alone, for if the invasion of a property right 
is a necessary prerequisite to an accounting of profits, such is found in 
the case of unfair competition, where the injury is to goodwill as a 
valuable property interest. In fact it is often said that the technical 
po ren is but an appendage to the goodwill. And as a matter of 
authority, an accounting of profits has been granted as readily in the 
case of unfair competition as where a technical trade-mark was in- 
volved.” This recovery of profits has been justified as being based upon 
principles analogous to those adopted in patent and copyright cases.” 
The infringer has made a profit out of the use of another’s property and 
as the proceeds are confused and a) portionment _impossible or imprac- 
ticable, he must disgorge the whole “Since the courts require proof 
of an intentional invasion of the plaintiffs’ rights before granting an 
accounting, it is not surprising that they grant the relief prayed without 
much inquiry as to whether the intentional wrongdoer is thereby made 
to suffer unduly for his wrong.* It was therefore unnecessary, in 
- affirming the decree of the Circuit Court of Appeals, for the Supreme 
Court to make this distinction between trade-mark infringement and 
unfair competition. There is however one situation in which a complete 
accounting of profits should be denied in unfair competition, that cannot 
arise in the technical trade-mark case, namely, where the unfair com- 
petition injures the goodwill of two or more persons using the same 
proper or geographical name. Clearly the wrongdoer should not be 





See Hopxins, TrapE-Marks, 2 ed., § 40. The result of this finding of the Supreme 
Court is that the plaintiff would also be entitled to profits upon the shoes marked with 
the defendants’ name as maker as well as upon the other classes for which accounting 
was allowed on the basis of unfair competition. For where there has been an infringe- 
ment of a technical trade-mark, it is no defense that the infringer’s name accom- 
panied the mark. That is only an aggravation of the wrong. See Menendez v. Holt, 
128 U.S. 514, 521; Bass, Ratcliff & Gretton v. Feigenspan, 96 Fed. 206, 212. 

16 Chief Justice White and Mr. Justice Van Devanter. 

17 240 U.S. 251, 263. 

18 See P. E. Sharpless Co. 2. Lawrence, 213 Fed. 423, 426; Oakes v. Tousmierre, 
49 Fed. 447, 453. 

19 See Hopkins, TRADE-MarRKS, 2 ed., § 81; RocEers, GoopwILL, TRADE-MARKS, 
AND UNFAIR TRADING, 127. 

20 An accounting of profits was granted in Edelsten v. Edelsten, 1 De G. J. & S. 
185; and Oakes ». Tousmierre, 49 Fed. 447 (where technical trade-marks were in- 
volved); in Benker v. Feder, 34 Fed. 534; Graham 2. Plate, 40 Cal. 593; and El 
Modello Cigar Mfg. Co. ». Gato, 25 Fla. 886, 915 (where cases of unfair trade were 
treated as infringements of technical rated of and in Lever v. Goodwin, 36 Ch. 
D. 1; W. R. Lynn Shoe Co. ». Auburn Lynn Shoe Co., too Me. 461, 62 Atl. 499; 
Gulden v. Chance, 182 Fed. 303; Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 160, 
= (where no technical trade-marks were involved). See, however, Baker v. Baker, 115 

. 297. 

21 See P. E. Sharpless v. Lawrence, 213 Fed. 423, 426. 

2 See Pitney, J., in principal case, 240 U. S. 251, 261. 

% Benker v. Feder, 34 Fed. 534. And even at law, the granting of punitive damages 
in such cases was common. See Hopkins, TRADE-MARKS, 2 ed., § 152. 
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punished to the extent of a full accounting to each one whose rights 
have been invaded.” 

There are two distinct situations in which resort to a court of equity 
may be had in unfair competition cases, whether involving a trade-mark 
or not. In one it is to secure compensation for harm already done, as 
well as an injunction against a continuance of the injury, and in the other 
it is merely to prevent a threatened destruction or impairment of the 
complainants’ goodwill by a possible confusion in the future. This dis- 
tinction has not always been kept in mind, and in some of the cases where 
there had been no present pecuniary injury to the goodwill, an account- 
ing has worked extreme injustice.* Such a situation was presented in 
Straus v. Notaseme Hosiery Co., where the relief sought was protec- 
tion from future harm. Two hosiery companies obtained their labels, 
of similar design, but bearing different names, from the same designer 
and used them on goods that did not as yet compete. The prior user 
was given injunctive relief, but an accounting of profits was properly 
denied for the short reason that the plaintiff had suffered-no loss. If, 
as is intimated in the case of Hamilton-Brown Shoe Co. v. Wolf Brothers 
& Co.,?" there must be a technical trade-mark to warrant an accounting, 
this case may be placed upon that ground, but to dispose of the case in 
this manner involves the needless perpetuation of a distinction in the 
laws of cognate subjects that are gradually merging into one.” , 





MortcAces GIVEN MorE THAN FouR MONTHS BEFORE BANKRUPTCY 
BUT RECORDED WITHIN THAT PERIOD. — Whether a mortgage given 
more than four months before the filing of a petition in bankruptcy, but 
recorded within that period, may be set aside by the trustee! depends 





* Clark Thread Co. ». Wm. Clark Co., 56 N. J. Eq. 789, 40 Atl. 686. In such case 
the wrongdoer should not fare better because he has harmed several instead of one, and 
in an appropriate action, he could no doubt be made to disgorge his entire profit. 

% See George Cunningham and Professor Joseph Warren, “‘A Phase of Accounting in 
Trade-Mark Cases,” 20 Harv. L. REv. 620, criticising Regis v. Jaynes, 191 Mass. 245, 
77 N. E. 774, where an accounting of profits was allowed, though the defendant had 
never sold a single article in the territory then occupied by the plaintiff’s business. 
This situation must be distinguished from cases where the defendant merely attempts 
to show that the public has not been deceived by his use of the plaintiff’s mark in the 
same territory with the plaintiff. See Saxlehner v. Eisner & Mendelson Co., 138 Fed. 
22. But see J. & C. Merriam Co. ». Saalfield, 198 Fed. 369, 377. 

% 240 U. S. 179. 

27 Supra, notes 14 and 17. 

28 See Rocers, GOODWILL, TRADE-MARKS, AND UNFAIR TRADING, 127, “There is 
no real difference except in the matter of evidence between a case of unfair competi- 
tion and technical trade-mark.” Actual fraud is not necessary in technical trade- 
mark cases. See Scrinen v. North, 134 Fed. 366, 375; Hopkins, TRADE-MARKS, 2 ed., 
§ 99. However, it is usually said that fraud must be shown in order to get relief in a 
case of unfair competition. See Church & Dwight Co. v. Russ, 99 Fed. 276, 279; 
Chas. E. Hires »v. Villepigue, 116 C. C. A. 452, 196 Fed. 890; Lawrence Mfg. Co. ». 
Tennessee Mfg. Co., 138 U. S. 537, 551. However, this probably means only that unfair 
conduct must be clearly shown. See Cellular Clothing Co. v. Maxton, [:899] A. C. 
326, 334- 


1 An agreement to withhold from record for the purpose and with the effect of 
securing credit not justified by the debtor’s financial condition is evidence of fraud. 
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upon § 60 of the Bankruptcy Act of 1898, as amended in 1903, and again 
in 1910.2, Under the original act such a mortgage was not voidable.* 
Even after the 1903 amendment ¢ some courts held that it could not be 
set aside if it was not a preferential transfer at its inception.’ But 
under the law as it stands now, it is clear that a mortgage given to secure 
a preéxisting debt, even though not voidable when executed, may be 
set aside when recorded within the four months’ period, if the necessary 
elements of a preference exist at the date of recording, and such recording 
is required.* It would seem from the amended language of § 60) that 
this should also be true even though the mortgage was originally given 
for a present consideration.’ For obviously the purpose of the amendment 
is to allow the transfer to be considered as taking place at the date of 
the recording, when recording is required, and at that date the consid- 
eration given when the mortgage was executed has ceased to be con- 
temporaneous.* Nevertheless some courts have reasoned that such a 
mortgage would cause no diminution of the bankrupt’s estate ® and 
therefore could not be a voidable preference.’ It seems probable that 
the Supreme Court will take this view, since it has recently so decided 
in the analogous case of a contract of conditional sale, executed in a 
state which regards such a sale as a reservation of title, rather than as 





Blennerhassett v. Sherman, ros U.S. 100. See Im re Hunt, 139 Fed. 283, 291. And 
a fraudulent conveyance is voidable by the trustee, regardless of its date. BANKRUPTCY 
Act, § 70 ¢; Knapp v. Milwaukee Trust Co., 216 U. S. 545. See Van Iderstine ». 
National Discount Co., 227 U. S. 575, 582. However, the mere failure to record 
promptly is not of itself fraudulent, where there is no proof of fraudulent intent. 
Bean v. Orr, 182 Fed. 599; In re Roberts, 227 Fed. 177. 

2 Section 47 (2), providing that the trustee in bankruptcy, “as to all property in 

-the custody or coming into the custody of the bankruptcy court, shall be deemed 
vested with all the rights, remedies, and powers of a creditor holding a lien by legal 
or equitable proceedings,” has no effect when the recording precedes the filing of the 
petition, since the trustee takes the status of such a creditor as of the time when the 
petition is filed. Bailey v. Baker Ice Machine Co., 36 Sup. Ct. 50. 

* Humphrey v. Tatman, 198 U. S. ot. See Rogers v. Page, 140 Fed. 596, 590. 

* This amendment added to § 60¢ a provision that the four months’ period should 
not expire “until four months after the date of the recording or registering of the 
transfer, if by law such recording or registering is required.” 

5 In re Sturtevant, 188 Fed. 196; Debus v. Yates, 193 Fed. 427; In re Klein, 197 
Fed. 241. But see English v. Ross, 140 Fed. 630; First National Bank »v. Connett, 
142 Fed. 33; In re Hickerson, 162 Fed. 345; McElvain v. Hardesty, 169 Fed. 31; 
In re Beckhaus, 177 Fed. 141; Mattley ». Giesler, 187 Fed. 970. In the case last cited, 
Hook, Circuit Judge, said, at p. 972: “Under the amended section an instrument of 
transfer required to be recorded or registered speaks at the time the requirement is 
complied with, and not at the time of its execution.” 

¢ This result was reached, even before the 1910 amendment, in In re Beckhaus, 
177 Fed. 141. Section 606, as amended in 1910, provides that transfers required to ‘ 
be recorded are voidable when recorded within the four months’ period, if either at 
the time of the transfer or at the time of recording “the bankrupt be insolvent and 
the . transfer then operate as a preference, and the person receiving it or to be 
benefited thereby . . . shall then have reasonable cause to believe that the enforce- 
ment of such . . . transfer would effect a preference.” 
jun So held in Brigman v. Covington, 219 Fed. 500. Cf. McElvain v. Hardesty, 169 

3II. 

8 See 2 REMINGTON, BANKRUPTCY, 1240. 

9 In New York County National Bank v. Massey, 192 U. S. 138, 147, decided 
before the 1910 amendment, the Supreme Court laid down the rule that there could 
be no preference unless there was a diminution of the bankrupt’s estate. 

10 In re Watson, 201 Fed. 962; Anderson v. J. O. and N. B. Chenault, 208 Fed. 400. 
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an absolute sale with a mortgage back. Bailey v. Baker Ice Machine 
Co., 36 Sup. Ct. 50. u 

It is not entirely clear whether the court’s decision in this case is 
based on the narrow ground that there was no “transfer” by the bank- 
rupt, or on the broader ground that there was no diminution of the 
bankrupt’s estate. If the Supreme Court means to rely on the broad 
ground, as the opinion seems to indicate,” it must logically decide the 
case of a mortgage given for present consideration and the case of a 
conditional sale in the same way. For in the case of a mortgage for a 
present consideration there is a transfer but no diminution of the bank- 
rupt’s estate. But if it abandons this test, or, regarding the transaction at 
the date of recording (as the amended language of § 60 6 seems to require), 
it finds that there was at that time a diminution of the estate, it may then 
distinguish the cases on the ground that in one there is, and in the other 
there is not, a “transfer” by the bankrupt. Unless a line is thus to be 
drawn between a mortgage and a conditional sale,"* a further amend- 
nent to § 60 will be necessary in order to reach the result which seems 
desirable." 

When recording is not required, the amendments to § 60 have no ap- 
plication,” so that preferential mortgages not required to be recorded 
still cease to be voidable four months after they are delivered, even though 
actually recorded within four months of bankruptcy.'* It becomes im- 


11 For a more complete statement of this case, see RECENT CASES, p. 776. 

22 Mr. Justice Van Devanter, in giving the opinion of the court, said, at p. 53: “It 
therefore is plain that § 605 refers to an act on the part of a bankrupt whereby he sur- 
renders or encumbers his property or some part of it for the benefit of a particular 
creditor, and thereby diminishes the estate which the Bankruptcy Act seeks to apply 
for the benefit of all the creditors. Applying this test to the contract in question, we 
think it did not operate as a PP er gery transfer by Grant Brothers, the bankrupts. 
The property to which it related was not theirs, but the Baker Company’s. The 
ownership was not transferred, but only the possession, and it was transferred to the 
bankrupts, not from them. ... So, there was no diminution of the bankrupt’s 
estate.” 

18 Of course’ no such line can be drawn in jurisdictions which regard a conditional 
sale as equivalent to an absolute sale with a mortgage back. And even where such a 
distinction is technically possible, the result reached in the case of the conditional 
sale seems undesirable. 

M4 Tn First National Bank v. Connett, supra, Hook, Circuit Judge, said, at p. 41: 
“The withholding of a chattel mortgage from record assists the debtor to practice a 
false pretense. It enables him to maintain a financial standing to which he is not 
honestly entitled. That is generally the actuating purpose, and it is invariably the 
result. It induces prior creditors to forbear and other persons to extend credit. A plain 
and inexpensive method is prescribed by which a mortgagee may secure a riority of 
lien, and the evil results that may follow from ignoring it are obvious.” e results 
_ are equally objectionable, whether the mortgage was given for a preéxisting debt or for 
a contemporaneous consideration. 

4 Section 3 6 of the Bankruptcy Act provides that “‘a petition may be filed against 
a person who is insolvent rs who has committed an act of bankruptcy within four 
months after the commission of such act. Such time shall not expire until four months 
after the date of the recording or registering of the transfer . . . if by law such re- 
cording or registering is required or permitted. . . .” The 1903 Amendment to § 60a, 
as it passed the House of Representatives, also contained the clause “if by law such 
recording or registering is required or permitted.” But the Senate struck out all that 
followed “required,” thus limiting the operation of the amendment, as subsequently 
adopted by Congress, to cases where recording is “required.” Conc. Rec. -» 57th Cong., 
1st Sess., vol. 35, pt. 7, pp. 6938, 6943. 

16 Martin, Jr. ». Commercial National Bank, 36 Am. B. R. 25; Jn re Roberts, 227 Fed. 


177. 
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portant, therefore, to determine when recording is “required” within 
the meaning of this section. On this question there has been consid- 
erable diversity of opinion in the federal courts. To adopt a literal con- 
struction and hold that recording is not “required” unless an unrecorded 
mortgage under state law is invalid as to every one, would defeat the 
purpose of the amendment to prevent secret preferential transfers, for 
under every recording statute an unrecorded mortgage is good as against 
the mortgagor and as against some classes of persons having actual 
notice. For this reason it has been held by some courts that recording 
is “required” under § 60 unless an unrecorded mortgage is good as 
against every one.!” In other words, it was thought that “the word 
‘required,’ as used in the amendment, refers to the character of the in- 
strument giving the preference or making the transfer,” !* without re- 
gard to the persons in whose favor the requirement is imposed. For the 
sake of uniformity it might well be argued that this should be the law.!® 
But as a matter of statutory construction, such an interpretation seems 
unsound. Accordingly other courts have held that “required” means 
“required as against general creditors.” 

This dispute has finally been settled by the Supreme Court in the 
recent case of Carey v. Donohue, Sup. Ct. Off. No. 179.4 Mr. Justice 
Hughes, in giving the opinion of the court, said: “The natural and, we 
think, the intended meaning was to embrace those cases in which re- 
cording was necessary in order to make the transfer valid as against those 
concerned in the distribution of the insolvent estate; that is, as against 
creditors, including those whose position the trustee was entitled: to 
take.” The result of this construction is that a mortgage which would 
be invalid as against the trustee under § 47 a (2), if unrecorded when the 
petition in bankruptcy is filed, will be voidable under § 60 if recorded 
within four months of that date. The purpose of the amendment in 
question was to indicate under what circumstances the four months’ 
period during which the trustee may avoid a preferential transfer begins 
to run from the time of recording, rather than from the time of the trans- 
fer. When an unrecorded mortgage is good as against that class of per- 
sons with whose “rights, remedies, and powers” the trustee is deemed to 
be vested, the date of recording would seem to be immaterial. But 
when recording is required to make the mortgage good as against that 
class, the four months should naturally begin to run at that time, rather 
than when the mortgage was given. The construction which the Su- 


17 First National Bank v. Connett, 142 Fed. 33; Loeser v. Savings Deposit Bank 
and Trust Co., 148 Fed. 975; Im re Beckhaus, 177 Fed. 141; Ragan v. Donovan, 189 
Fed. 138. In In re Beckhaus, supra, Baker, Circuit Judge, said, at p. 145: “The 
primal canon of statutory construction is that the language actually used be given its 
full and [fair meaning, that unqualified words be taken without qualification, and 
that in the absence of ambiguity extraneous matters be not considered. Under this 
canon probably nothing more can profitably be said than, if recording is required, it 
is required. If required for any purpose, or without purpose, how can it be said to be 
not required?’’ 

18 Loeser v. Savings Deposit Bank and Trust Co., 148 Fed. 975, 979. 

19 See 27 Harv. L. Rev. 481. 

20 Meyer Bros. Drug Co. v. Pipkin Drug Co., 136 Fed. 396; In re Hunt, 139 Fed. 
283, 286; In re McIntosh, 150 Fed. 546; Jn re Jacobson & Perrill, 200 Fed. 812; In 
re Roberts, 227 Fed. 177. 

%1 For a more complete statement of this case, see RECENT CASES, p. 776. 











770 HARVARD LAW REVIEW - 


preme Court has adopted, therefore, as the opinion points out, “gives 
effect to the amendment and interprets it in consonance with the spirit 
and purpose of the Bankruptcy Act.” 





DECREE FOR SPECIFIC PERFORMANCE AS A WARRANTY DEED. —A 
recent Kansas case shows an interesting and novel application of the 
statutes permitting equitable action im rem. The court, having personal 
jurisdiction of the defendant, decreed specific performance of a contract 
for the sale of land within the state, under a statute! giving such a de- 
cree, if not obeyed, the same effect as the deed which should have been 
executed in accordance therewith. No deed was executed, but the vendor 
was held liable on a warranty against incumbrances on the ground that 
the decree had the same effect as the warranty deed the defendant should 
have given. Paris v. Golden, 153 Pac. 528.” 

At common law, it was well established that equity acted in personam, 
on the conscience of the defendant, and could enforce its decree only by 
contempt proceedings. But the growing prejudice against imprisonment 
for contempt, the obvious helplessness of the court if the defendant proved 
contumacious,’ and the frequent failure of justice resulting from the 
difficulty of getting personal jurisdiction over the defendant, led to the 
adoption of statutes, in England, and almost all the states, giving the 
courts of equity certain powers to act im rem, on service by publication.‘ 
Such statutes, so far as they concern the specific performance of a con- 
tract for the sale of land, are of two types: either the court orders a trus- 
tee to make the deed, or the decree itself will operate as a conveyance; in 
many states the court may use either method in its discretion.’ The 
courts of California have reached the same result without the aid of 
statutes. A corresporiding development has taken place in the Civil 
Law.’ The French Code provides that the person to whom an obligation 
is due may obtain the authority of the court to carry out the undertaking 
at the cost of the obligor. Similar provisions are found in the German 
Code; ® and, moreover, when the obligor is bound to make declaration of 


1 Kan. GEN. Start., 1909, § 5993. “When a judgment shall be rendered for a con- 
veyance . . . and the party against whom the judgment shall be rendered does not 
comply therewith by the time appointed, such judgment shall have the same opera- 





tion and effect, and be as available, as if the conveyance . . . had been executed con- 
formably to such judgment; or the court may order such conveyance to be executed in 
the first instance by the sheriff.” 


2 See RECENT CASES, p. 782. 

3 See ReporT OF RoyAL CoMMISSION ON CHANCERY PRACTICE, I, 8, 107. 

4 See Huston, ENFORCEMENT OF DECREES IN EQUITY, 13-25. 

5 See statutes collected in the appendix to Mr. Huston’s ~4 supra. The position 
of the federal courts is treated in Huston, 25-38. There is no federal statute cover- 
ing the point, and, as it is a question of procedure and not of substantive law, state 
statutes would not ordinarily control the federal courts. But the federal courts, real- 
izing the defects of the procedure in personam, are inclined to take advantage of the 
statute of the state in which they are sitting. Single v. Scott Paper Mfg. Co., 55 Fed. 
553; Deck v. Whitman, 96 Fed. 873. 

6 Rourke v. McLaughlin, 38 Cal. 196; Wait v. Kern River Mining, etc. Co., 157 
Cal. 16, 106 Pac. 98. 

7 See Huston, ENFORCEMENT OF DECREES IN EQUITY, 39-53. 

8 FrencH Crvit Cope, § 1144. 

9 ZIVILPROZESSORDNUNG, § 883-88. 
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will, that declaration will be considered as made as soon as the decree has 
become final.!° There is an obvious analogy here to our statutes mak- 
ing a decree pass title, but the German provision has a much more com- 
prehensive application. 

The principal case, however, seems a logical step toward a broader 
application of our statutes. Kansas holds with the majority of states 
that an agreement to convey implies an obligation to give a warranty 
deed.“ Thus, a deed executed in accordance with the court’s decree 
would be a warranty deed. Where a conveyance is made in different 
terms from the decree, the decree controls; * and, if no conveyance is 
made, since the statute gives to the decree the same effect as a proper 
conveyance would have had, the decree will operate as a warranty deed. 
In other words, the court has conclusively determined that the defend- 
ant has a duty to enter into an agreement of warranty. By force of the 
statute, then, the result is the same as if he had entered into that agree- 
ment. This method seems entirely analogous to that prescribed in 
§ 894 of the German Code, quoted above.™ - 

It is clear, however, that this result could not be reached unless the 
decree were based on personal jurisdiction of the defendant, for a court 
having jurisdiction only im rem can in no way adjudicate the personal 
obligations of the parties, or impose personal liability upon them. Thus, 
a judgment quasi in rem is not conclusive evidence of the existence of 
the debt in a personal suit in another jurisdiction, in spite of the full faith 
and credit clause, for there was no jurisdiction to pass upon the defend- 
ant’s personal obligations.” Similarly, in divorce proceedings, a court 
having personal jurisdiction over the parties may decree the payment of 
alimony, and the decree will be a conclusive adjudication of the existence 
of a personal obligation to pay, upon which suit may be brought any- 
where,!® but a court having only jurisdiction im rem cannot decree the 
payment of alimony,!” although it may appropriate property within the 
state to that purpose.!* These cases, it is submitted, are strictly analo- 
gous to the principal case; and, since the court had personal jurisdiction, 
the result is entirely correct. 





10 ZIVILPROZESSORDNUNG, § 894. And see 22 Harv. L. REv. 161, 179. Cf. Gold- 
stein v. Curtis, 63 N. J. Eq. 454, 59 Atl. 639, where it was held, that when a decree 
operates as a conveyance, a married woman ordered to make a conveyance need not in- 
clude therein the statutory acknowledgment that the conveyance was her voluntary act. 

11 Putnam Investment Co. v. King, 96 Kan. 109, 150 Pac. 559. Accord, Whitworth 
v. Pool, 96 S. W. 880 (Ky.); McDonald v. Minnick, 147 Il. 651, 35 N. E. 367. Contra, 
Kyle v. Kavanaugh, 103 Mass. 356; Emerick v. Hackett, 192 N. Y. 162, 84 N. E. 805. 

12 See Price v. Sisson, 13 N. J. Eq. 168, 172. 

13 See note 10, supra, 

4 Worthing v. Lee, 61 Md. 530. 

8 Price v. Hickok, 39 Vt. 292; McVicker v. Beedy, 31 Me. 314. 

16 Johnson v. Johnson, 31 Neb. 385, 47 N. W. 1115; Gray v. Gray, 143 N. Y. 354, 
38 N. E. 301; Sanford v. Sanford, 5 Day (Conn.) 353. 

A court cannot, however, charge alimony on foreign lands and an order to convey 
such land as alimony will not be enforced at the situs. Fall v. Fall, 75 Neb. 104, 113 
N. W. 175; Fall v. Eastin, 215 U.S. 1. See 21 Harv. L. REv. 210; 25 Harv. L. Rev. 


653. 

17 Hekking v. Pfaff, 91 Fed. 60; Rea v. Rea, 123 Ia. 241, 98 N. W. 787; Proctor ». 
Proctor, 215 Ill. 275, 74 N. E. 145. See Baker v. Baker, 136 Cal. 302, 68 Pac. 971. 

18 Bailey v. Bailey, 127 N. C. 474, 37 S. E. 502. See Rea». Rea, 123 Ia. 241, 98 N. W. 
787. 
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SUCCESSIVE REGISTRATIONS OF THE SAME LAND UNDER THE “Tor- 
RENS SysTEM.”— In the recent case of Legarda v. Saleeby, 13 Phil. 
Off. Gaz. 2117, the Supreme Court of the Philippine Islands rendered a 
decision under the “Torrens Act” in force there, which, if accepted as 
law, may go far to undermine public confidence in the system. The 
registrar had included the same piece of land in the certificates of ad- 
joining owners. It was held that the one first obtaining a certificate 
should prevail against a purchaser from the other, who bought for value 
and without actual notice of the existence of the prior certificate.! 

To a thorough understanding of the difficulties of the case, and in 
order to reach a correct result, it is necessary to keep in mind the chief 
aim and purpose of the so-called “Torrens system.” Registration of 
title to land was first introduced into Australia in 1858;? and has since 
been adopted by England and many of her colonies,* several states of 
the United States, Hawaii, the Philippines and Porto Rico. The system 
was designed to simplify dealings with real estate, and to give titles 
greater security, thereby affording greater protection to the purchaser 
than was vouchsafed to him under the old system.’ Therefore, although 
of course no two statutes are quite alike, there are certain essentials com- 
mon to all. The decree of registration operates on the title to make it 
conclusive against all the world, subject however, by most statutes, to 
the right of the true owner to set aside a registration obtained by fraud,® 


1 Two judges out of six dissented. For a full statement of the case, see RECENT 
CASES, p. 790. 

2 See, for historical matter, NrsLaAcK, THE Torrens System, 6; 3 Devin, REAL 
Estate, § 1438; and a book by the founder of the system, Sir Robert Torrens, Essay 
ON THE TRANSFER OF LAND BY REGISTRATION, 9, 28. 

8 For a history of the English statutes, see Dumas, REGISTERING TITLE TO LAND, 
52; TorRENS, ESSAY ON THE TRANSFER OF LAND BY REGISTRATION, 39-44. The 
system is also in operation in Australasia and in many of the provinces of Canada. 
re YEAKLE, Hurp’s Essay ON THE TORRENS SYSTEM, 56; 3 DEVLIN, REAL EsTArE, 

1438. 

é The early Illinois and Ohio statutes were held unconstitutional. But the diffi- 
culties in the former case were surmounted by a new statute, and in the latter case, 
probably, by a constitutional amendment. For discussion of these points, see 3 DEv- 
LIN, REAL Estate, §§ 1441-44; Niblack, Pivotal Points in the Torrens System, 24 
Yate L. J. 274, 282. But constitutional difficulties have not greatly hindered the ex- 
tension of the system, as acts are now in force also in California, Colorado, Massa- 
chusetts, Minnesota, New York, North Carolina, Oregon, and Washington, and when 
questioned, their constitutionality has been upheld. Robinson v. Kerrigan, 151 Cal. 
40, 90 Pac. 129; People ex rel. Smith v. Crissman, 41 Colo. 450, 92 Pac. 949; Tyler 
v. Judges of Court of Registration, 175 Mass. 71, 55 N. E. 812; State ex rel. Douglas 
v. Westfall, 85 Minn. 437, 89 N. W. 175. See 3 DEVLIN, REat Estate, §§ 1449-1455; 
65 Cent. L. J. 449. The United States Supreme Court has not yet passed on the 
constitutionality of the system. In Tyler ». dudges of Court of Registration, 179 
U. S. 405, it refused to take jurisdiction by a five to four decision. 8 Cox. L. REv. 
438, 446; 43 Am. L. Rev. 97; 3 Devin, Rea Estate, § 1451. 

5 For statements of the purpose of the system, and the benefits it is intended to 
bring about, see TORRENS, ESSAY ON THE TRANSFER OF LAND BY REGISTRATION, 9-173; 
YEAKLE, Hurp’s Essay ON THE TORRENS SYSTEM, 52; DuMAS, REGISTERING TITLE 
TO LAND, .29-33, 94-102; 3 DEVLIN, REAL Estate, § 1439. 

6 See, for instance, Acts PaitrppIne Com., No. 406, § 38. See also Wadham 2. 
Buttle, 13 S. A. R. 1, 3. Colorado and Minnesota make no exception in the case of 
fraud. 1 Mitts Ann. Stat. Coro., § 885; Minn. GEN. Srat., § 6889. See Baart v. 
Martin, 99 Minn. 197, 207, 108 N. W. 945, 949. However, the Minnesota courts will 
set aside a registration obtained by fraud. Baart v. Martin, 99 Minn. 197, 108 N. W. 


945- 
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and by some, to set aside a registration obtained through mistake or 
misdescription.’ Every subsequent transfer must be registered, and no 
interest can pass till registration takes place. A purchaser for value 
from a registered owner gets indefeasible title subject only to such in- 
cumbrances as are registered. Also most statutes provide for an in- 
demnity fund, raised by imposing a small charge for each registration, 
to which an owner deprived of any interest by the operation of the sys- 
tem may have recourse.” 

Although the “Torrens Acts” are generally conceded to be an im- 
provement over the old method of transferring land by deed," they have 
given rise to many new problems of their own, not the least of which is 
the problem of overlapping registration. There are several situations 
which may possibly arise. Where the certificates are still in the hands 
of the original holders, the first holder should prevail. Such is the weight 
of authority." The state has purported to pass on the validity of both 
titles, and, by its adjudication, to make them conclusive against all the 
world. Each owner had notice of the registration by his neighbor,” and 
each was at fault in not contesting such proceedings. Since both titles 
cannot be good against the world, the best that can be done is to allow 
the owner who first sought the benefits of the system to prevail. A 
fortiori an innocent purchaser for value from the holder of the first cer- 
tificate would prevail over the other original holder. But where both 
original holders have sold to innocent purchasers for value, it is submitted 
that the first purchaser should prevail regardless of from which of the 
two he purchased. For, as both purchasers are equally meritorious, 
neither having notice of the other registered certificate, and as both 





7 The Australian acts generally provide for the delivery up and cancellation of a 
certificate issued in error. See Durrey & EAGLESON, TRANSFER OF Lanp Act, §§ 82, 
83; Acts or SoutH AUSTRALIA, 1886, No. 380, § 60. 

8 See, for instance, N. Y. Consoxt. Laws, REAL Property Law, c. 52, § 406. 

® See, for instance, Acts Paitrpprne Com., §§ 38, 39. N. Y. Consor. Laws, 
REAL Property Law, c. 52, § 400. It is perhaps a trifle inaccurate to call titles under 
the system indefeasible, as in the principal case both titles cannot be indefeasible. 
Guaranteed title is perhaps a better term. See NrBLack, THE TORRENS SysTEM, 64; 
BRICKDALE, REGISTRATION OF TITLE TO LAND, 44. 

10 See, for instance, Acts Paitipping Com., No. 496, §§ 99-107. The assurance 
fund provision was held unconstitutional in Ohio as taking property for private use. 
State ex rel. Attorney General v. Guilbert, 56 Oh. St. 575, 623, 47 N. E. 551, 557. 
See also NrstAck, THE TorRRENS SysTEM, 8. 

11 The success of the system in Australia is undisputed. See Torrens, Essay on 
TRANSFER OF LAND BY REGISTRATION, 54-58; DuMAS, REGISTERING TITLE TO LAND, 
94-102; Nrstack, THE Torrens SysTeM, 14. But doubt has been expressed as to 
its success in other countries. See NrpLtack, THE TORRENS SYSTEM, 14-22. The out- 
look in the United States, however, seems hopeful. See 8 Cor. L. Rev. 438, 445. 

12 Stevens v. Williams, 12 Vict. L. R. 152; Registrar of Titles and Esperance d 
Co., 1 West. Aust. R. 118; Lloyd v. Mayfield, 7 Aust. L. T. 48; Oelkers ». Merry, 
2Q.S. C. R. 193. See Hocc, AUSTRALIAN TORRENS SYSTEM, 823. But if the inclu- 
sion of the land in the prior certificate can be clearly shown to have been unintentional, 
it may be reformed to suit the intentions of the parties. See Pleasance v. Allen, 15 
Vict. L. R. 601. See also Hocc, AUSTRALIAN TORRENS SySTEM, quoted in the principal 
case at page 2119. Unfortunately this valuable treatise was not available at the time 
of writing. 

13 This is the effect of the notice “To all whom it may concern.” See, for instance, 
Acts Puttiprine Com., No. 496, §§ 35 and 38. By most acts it is provided that adjoin- 
ing peg toot shall have actual notice. See, for instance, Acts PHILIPPINE ComM., 
No. 496, § 32. 
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have what purport to be equally good titles, there is no affirmative reason 
for divesting the prior registered title in favor of a later one. 

Applying this reasoning to the situation in the principal case, it would 
seem doubly clear that a bond fide purchaser from the original holder of 
the second certificate should prevail over the original holder of the first. 
As against such innocent purchaser the original holder of the first cer- 
tificate stands in-much the same position as the original holder of the 
second certificate stood toward him. As by the Philippine statute no- 
tice is required to be given adjoining landowners," the original holder 
of the first certificate had actual notice of the second registration pro- 
ceedings, on the faith of which the purchaser bought; whereas the pur- 
chaser has had no notice of any previous registration, nor by any pos- 
sibility could have notice. In other words, it is not a case of equal 
equities as the majority opinion seems to assume, since the equity of the 
purchaser for value is clearly superior.“ And if the purchaser in the 
principal case is not bondé fide it is difficult to see how there can be such 
a thing as a boné fide purchaser under the system. For, although the 
description in the notice of the registration proceedings, “To all whom 
it may concern,” makes all the world parties defendant, yet to charge a 
purchaser buying land under a second certificate with notice of the first 
certificate would have the effect of nullifying all the advantages which 
the “Torrens system”’ was intended to bring about." 

The decision in the principal case is therefore a serious misfortune 
in that its result will be to give titles to realty even less security, and 
purchasers even less protection, than existed under the old methods of 
conveyancing, with all the concomitant evils of cost, complexity, and 
delay intensified. For in view of the fact that no ministerial officer or 
court is always infallible, the purchaser of land instead of being confined 
only to the “chain of title,” as he was under the old system, will be forced 
to extend his search to every certificate of land originally registered 
prior to the initial registration of the land he intends to buy, before he 
may assume with safety that he is getting a good title. That the court 
intended to bring about any such result seems hardly possible, yet it is 
difficult to see how any other conclusion can be reached from its decision. 
Its disregard of one of the cardinal principles of the act, that of protection 
to the purchaser, may serve to make the remedy worse than the disease. 





4 See Acts PHILIPPINE Com., No. 496, § 32. It appears that the plaintiff had actual 
notice in the principal case. 

% As one of the chief essentials to the proper operation of the system is the protec- 
tion of innocent purchasers for value from a registered owner, such protection has 
been consistently given regardless of how the original registration was brought about. 
See Main v. Robertson, 7 Aust. L. T. 127; Hassett v. Colonial Bank of Australasia, 7 
Vict. L. R. 380; Gibbs ». Messer, [1891] A. C. 248, 254. But of. Gibbs v. Messer, 
[1891] A. C. 248. 

16 The notice “To all whom it may concern” has the effect, with certain excep- 
tions, of concluding all the world from disputing the validity of that registration. 
See Acts PurtippIne Com., No. 496, §§ 35, 38. But there is nothing to indicate that 
such notice of the first proceedings will affect a purchaser under a second certificate. 
See Oelkers v. Merry, 2 Q. S. C. R. 193, 201. Cf. Miller v. Davy, 7 N. Z. R. 515. 
Otherwise there could be no such thing as a boné fide purchaser. The majority opin- 
ion in the principal case confuses. registration of deeds with registration of titles. The 
former method has of course no effect on the title, while the latter purports to clean the 
slate. See 8 Cox. L. REv. 438, 443 f. 3 DEvLIN, Rea Estate, § 1440. 
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ADMISSIONS — PARTIES AND PrIviES — STATEMENT OF TRANSFEROR OF 
Stock: ADMISSIBILITY AGAINST CORPORATION IN ACTION FOR WRONGFUL 
REGISTRY OF TRANSFER. — Upon A.’s presenting B.’s certificate of stock in- 
dorsed in blank, the defendant corporation, in spite of notice from B. that he 
claimed the stock adversely, registered a transfer of the stock to C. B. now 
sues the corporation for conversion of the stock. To prove his ownership, he 
offers in evidence declarations of A. made while A. possessed the certificate. 
Held, that the declarations are admissible against the defendant as admis- 
sions of a predecessor in interest. Cooper v. Spring Valley Water Co., 153 
Pac. 936 (Cal.). 

Statements of one from whom a party claims to derive title, made while he 
held his alleged title, are admissible against the party as admissions. Woolway 
v. Rowe, 1 A. & E. 114; Guy v. Hall, 3 Murph. (N. C.) 150. See 2 WicMORE, 
EvmENcE, §§ 1080, 1081; 23 Harv. L. REv. 397. Thus the admissions of an 
assignor of a chose in action are receivable against his assignee. Glanton v. 
Griggs, 5 Ga. 424; Hatch v. Dennis, 10 Me. 244. But in the principal case the 
corporation did not succeed to any interest of the transferor in the stock. For 
registry by the corporation is only a step in the transfer. See 2 Coox, Cor- 
PORATIONS, 7 ed., §§ 373, 381. And it seems clear that the title to stock does 
not pass through a corporation in going from the transferor to the trans- 
feree. Since the corporation here had notice of the plaintiff’s claim, it is true 
that its right to make the registry depends on the ownership of the transferor. 
Cooper v. Spring Valley Water Co., 16 Cal. App. 17, 27, 116 Pac. 298, 302. 
See Mount Holly, etc. Turnpike Co. v. Ferree, 17 N. J. Eq. 117, 122. See 2 
Cook, Corporations, 7 ed., §§ 361, 387. But that fact does not justify the 
admission of the latter’s statements. The theory on which a party’s admis- 
sions are receivable is to show a discrediting inconsistency with his present 
claim. See 2 WiGMORE, EVIDENCE, § 1048. Because of the identity of the title 
held by a party and his predecessor, the common law treated them both as 
one personality. Hence, the statements of the latter were admitted to show 
the inconsistency of the former as though they were the statements of the 
party himself. See Guy v. Hall, 3 Murph. (N. C.) 150, 152. When this rule 
crystallized it remained limited to those who were identical in regard to their 
ownership of the right in issue, and should not now be extended except by the 
legislature. In the analogous case of a life insurance policy this limitation has 
been observed. It is avoided as against an innocent beneficiary by the fraud 
of the insured. Burruss v. National Life Ass’n of Hartford, 96 Va. 543, 32 
S. E. 49. Yet it seems that the insured’s admissions are not receivable against 
the beneficiary to prove his fraud, since there is no legal identity of title be- 
tween them. Mutual Life Insurance Co. of New York v. Selby, 72 Fed. 980; 
Rawson v. Milwaukee Mutual Life Insurance Co., 115 Wis. 641, 92 N. W. 378. 
Cf. Fidelity Mutual Life Ass’n v. Winn, 96 Tenn. 224, 33 S. W. 1045. See 2 
WicmorE, EvmENcE, § 1081. 


ATTACHMENT — RoLiinc Stock oF NoNn-RESMENT CARRIER — BAILEE’S 
SPECIAL INTEREST AS A BAR TO ATTACHMENT. — A foreign railroad delivered a 
loaded car to a domestic road under an agreement whereby, after delivery at 
destination, the domestic road might use the car on the return trip at a small 
daily rental. The car while unloaded was attached by the plaintiff in an ac- 
tion against the foreign road. The domestic road intervened. Held, that the 
attachment be discharged. Dye v. Denver & Rio Grande R. Co., 153 Pac. 
502 (Kan.). 
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It is laid down as a fundamental principle that the attaching creditor can 
acquire no greater interest in the property than the debtor possesses. See 
Shahan v. Hertzberg, 73 Ala. 59, 64; Drake, ATTACHMENT, § 245. Where the 
debtor is not entitled to immediate possession, attachment, which is essentially 
an assumption of possession, would therefore seem to be precluded. So it has 
been held that an attachment must be postponed in favor of a prior lien. Trus- 
low v. Putnam, 1 Keyes (N. Y.) 568. See Nathan v. Giles, 5 Taunt. 558, 576. 
The same decision was reached in favor of a bailee for hire. Hartford v. Jack- 
son, 11 N. H. 145. See Stanley v. Robbins, 36 Vt. 422, 433; Brigham v. Avery, 
48 Vt. 602,607. Clearly, therefore, the bailee’s special interest must defeat the 
attachment in the principal case. Such an attachment was also discharged, 
in an early case, on the ground that it was detrimental to the freedom of com- 
merce. Michigan Central R. Co. v. Chicago, etc. R. Co., 1 Bradw. (Ill.) 390. 
But cf. Boston, etc. Ry. v. Gilmore, 37 N. H. 410. Again such an attachment 
has been considered an unauthorized interference with interstate commerce. 
Wall v. Norfolk & Western R. Co., 52 W. Va. 485, 44 S. E. 294; Connery v. 
Quincy, etc. R. Co., 92 Minn. 20, 99 N. W. 365. But the Supreme Court of the 
United States, at least in the case of cars not in use, has held that the attach- 
ment cannot be defeated on this ground. Davis v. Cleveland, etc. R. Co., 217 
U. S. 157. See 23 Harv. L. Rev. 642. It has been suggested, however, that 
where the bailee has a special interest in the property, his creditor may proceed 
by garnishment. See 1 SHINN, ATTACHMENT AND GARNISHMENT, § 34. But 
this would not be feasible in the principal case, for the obligation of the bailee to 
redeliver does not mature until the car has passed beyond the court’s juris- 
diction. See Southern Flour & Grain Co. v. Northern Pacific Ry. Co., 127 
Ga. 626, 630, 56 S. E. 742, 744. 


BANKRUPTCY — PREFERENCES — PREVIOUS TRANSFER RECORDED WITHIN 
Four Monts OF BANKRuUPTCY.— More than four months before bankruptcy 
an insolvent transferred property to the appellant, which the latter had reason- 
able cause to believe would result in a preference. The transfer was by deed, 
which was recorded less than four months before the filing of the petition. 
By the law of Ohio the unrecorded deed was valid except as to subsequent 
purchasers in good faith. The trustee in bankruptcy now seeks to avoid the 
transfer as a preference. Held, that the deed is not voidable. Carey v. Dono- 
hue, Sup. Ct. Off. No. 179. 

A contract of conditional sale executed more than four months before bank- 
ruptcy was recorded within the four months period, at a time when the vendee 
was insolvent, as the vendor knew. Under the law of Kansas, a conditional 
sale is not regarded as an absolute sale with a mortgage back. The recording 
law made such contracts void as against creditors who fastened a lien upon 
the property by legal process before the contract was recorded. The trustee 
seeks to avoid the contract as a preference. Held, that it is not voidable. 
Bailey v. Baker Ice Machine Co., 36 Sup. Ct. 50. 

For a discussion of the questions involved in these cases, see NOTES, p. 766. 


BANKRUPTCY — STATE BANKRUPTCY AND INSOLVENCY Laws — StaTE Law 
SUPERSEDED AS TO FARMERS. — An insolvent farmer made a voluntary as- 
signment for the benefit of creditors under the Pennsylvania Insolvency Law 
which provides for voluntary and involuntary proceedings, and for distribu- 
tion of the assets and the discharge of the insolvent. (1901, Laws or PENN- 
SYLVANIA, 404.) The National Bankruptcy Act expressly excepts farmers from 
involuntary bankruptcy, but provides for voluntary bankruptcy. (30 U. S. 
StaT. 544.) The assignee brings suit to set aside a fraudulent conveyance 
in pursuit of his right under the state statute. Held, that the assignee has no 
right to sue because the National Bankruptcy Act has superseded the Pennsyl- 
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vania statute as to the voluntary bankruptcy of a farmer. Dictum: that the 
same is true of involuntary bankruptcy. Closser v. Strong, 35 Am. Bank. Rep. 
864 (U. S. Dist. Ct., Western Dist. of Pa.). 

State legislation, dealing with the subject of bankruptcy, though admittedly 
within the power of the state, is superseded by a national exercise of the power 
granted to Congress by Art. 1, Sec. 8, of the Constitution. Tua v. Carriere, 
117 U.S. 201. See Sturges v. Crowninshield, 4 Wheat. (U. S.) 122, 196. The 
extent to which it is superseded, however, is disputed, the cases appearing to 
set forth four views. First, that the state act is not suspended unless the 
federal courts can at the very time actually take jurisdiction over the case. 
See Lace v. Smith, 34 R. I. 1, 12, 86 Atl. 268, 272; Geery’s Appeal, 43 Conn. 
289, 303; Singer v. National Bedstead Co., 65 N. J. E. 290, 294, 295; Sturges v. 
Crowninshield, supra, 195. Second, that where the National Act ‘either ex- 
pressly or by necessary implication excepts a class of cases from its operation, 
Congress did not intend to interfere with state legislation on this subject. 
See Herron v. Superior Ct., 136 Cal. 279, 282, 68 Pac..814, 815; Simpson v. 
Savings Bank, 56 N. H. 466, 475. Third, that unless the National Act pro- 
vides for both voluntary and involuntary bankruptcy on a set of facts, the 
state insolvency law is not in any respect superseded. See In re Rittenhouse’s 
Estate, 30 Pa. Super. Ct. 468, 470; McCullough v. Goodhart, 3 A. B. Rep. 
85, 86; Miller v. Jackson, 34 Pa. Super. Ct. 31, 39. Fourth, that the state 
courts are precluded from entertaining any petition under a state bankruptcy 
act. See Parmenter Mfg. Co. v. Hamilton, 172 Mass. 178, 180, 51 N. E. 529, 
530; Harbaugh v. Costello, 184 Ill. 110, 118, 56 N. E. 363, 365. Cf. Ketcham 
v. McNamara, 72 Conn. 709, 46 Atl. 146. The fourth view, adopted in the 
principal case appears preferable. For surely Congress intended to create a 
complete system of bankruptcy, and when it made certain exceptions it did so 
because it seemed wise that in such cases bankruptcy proceedings should not 
be permitted at all. See S. Williston, “Effect of a National Bankruptcy Law 
upon State Laws,” 22 Harv. L. REv. 547, 553; REMINGTON, BANKRUPTCY, 
§ 1630. See contra, Singer v. National Bedstead Co., supra, 296. And the gen- 
eral tendency of decisions as to other matters, denies to the states the right 
to supplement federal legislation on a subject. See Houston v. Moore, 5 Wheat. 
(U.S.) 1, 22, 23; Southern Ry. Co. v. Ry. Comm., 236 U.S. 430, 446; Erie Ry. 
Co. v. New York, 233 U.S. 671, 683. Yet the decision of the principal case is 
contrary to the holding of the Pennsylvania state courts. Citizens National 
Bank v. Gass, 29 Pa. Super. Ct. 31; Miller v. Jackson, supra. And the dictum 
is opposed to previous holdings of state courts. Old Town Bank v. McCormick, 
96 Md. 341. See In re Rittenhouse’s Estate, supra. 


Brits AND Notes — DELIVERY — DELIVERY TO PAYEE IN TRUST FOR SPE- 
CIAL ENDOoRSEE — BonA Fipez PurcuHaser. — The maker of a check, without 
relinquishing control over it, procured the payee’s special indorsement to the 
plaintiff. He then gave it to the payee to give to the plaintiff. The former 
indorsed the latter’s name, and negotiated the check to a bond fide purchaser. 
The purchaser deposited it in the defendant bank, which, having collected it, 
is now sued by the plaintiff who claims the proceeds as owner of the check. 
Held, that the plaintiff may recover. Wolfin v..Security Bank of New York, 156 
N. Y. Supp. 474. : 

At common law, and by the Negotiable Instruments Law, actual or construc- 
tive delivery of a negotiable instrument is necessary to vest title in an indorsee. 
Clark v. Boyd, 2 Ohio, 56. See BRANNAN, NEGOTIABLE INSTRUMENTS Law, 
§§ 30, 191; 1 DANtEL, NEGOTIABLE INSTRUMENTS, 6 ed., § 63 a. Nor is the 
mere delivery to the transferor’s agent effective as a constructive delivery 
to the transferee. Brind v. Hampshire, 1 M. & W. 365; Talbot v. Bank of 
Rochester, 1 Hill (N. Y.) 295. See contra, Gordon v. Adams, 127 Ill. 223, 226, 
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19 N. E. 557, 558. And delivery to a third person to deliver to another con- 
stitutes such person the agent of the remitter, and not of the remittee. See 
Jones v. Jones, 101 Me. 447, 452, 64 Atl. 815, 817. As there was therefore no 
effective delivery to the plaintiff, though the beneficial interest vested in him, he 
did not acquire legal title. It passed to the payee. Hence, though the payee’s 
indorsement of the plaintiff’s name was ineffective, the delivery of the instru- 
ment to the purchaser operated as an assignment. Hughes v. Nelson, 29 N. J. 
Eq. 547; Freund v. Importers and Traders, etc. Bank, 76 N. Y. 352, 357. The 
defendant, by collecting the check, converted this equitable right into legal title 
to the money. Thus, though his equity was subsequent to the plaintiff’s, since 
he gave value for the very right which he has now in good faith made legal, he 
should prevail. 


Brits AND Notes — INDORSEMENT BY JOINT PAYEES TO ONE OF THEM. — 
The defendant made a negotiable note payable to himself and the plaintiff. 
Both of them indorsed it in blank and the plaintiff now sues as holder of the 
note. Held, that he cannot recover. Dotson v. Skraggs, 87 S. E. 460 (W. Va.). 

Since a man cannot contract with himself, a note of which the maker and the 
payee are the same person is a nullity until indorsed. Pickering v. Cording, 92 
Ind. 306. See 1 DANIEL, NEGOTIABLE INSTRUMENTS, 7 ed., 130. The same re- 
sult would logically follow when the maker is one of joint payees. Since there 
is no contract, even if the procedural difficulty involved in the identity of plain- 
tiff and defendant is removed, there can be no recovery. See Edison Electric 
Illuminating Co. v. De Mott, 51 N. J. Eq. 16, 19, 25 Atl. 952, 953. Hence, in 
the principal case, the plaintiff could not recover as payee. However, as such 
a note is rightly treated as payable to the person to be designated as indorsee, 
a valid indorsement will create an original obligation between the maker and 
such indorsee. Ewan v. Brooks-Waterfield Co., 55 Oh. St. 596, 45 N. E. 1094. 
But when there are other payees, all must indorse to render the indorsement 
valid. Ryhiner v. Feickert, 92 Ill. 305; Kaufman v. State Savings Bank 151 
Mich. 65, 114 N. W. 863. However, in the principal case this was done, 
both payees indorsing in blank. Nowa note payable to the order of the maker, 
indorsed in blank, is payable to bearer. Wilder v. De Wolf, 24 Ill. 190; Bank of 
Lassen County v. Sherer, 108 Cal. 513, 41 Pac. 415. Thus, as the plaintiff in the 
principal case comes within that description, he should have been allowed to 
recover. Smith v. Gregory, 75 Mo. 121. Though he is named as payee and his 
indorsement was necessary, as the instrument became effective subsequently 
and as even on its face he was then without title, he is really an anomalous 
indorser and as such not remitted to his former position. Hence, the fact that 
he is described as joint payee with the maker is no impediment to his recovery. 


ConFiict oF LAws — FoREIGN CORPORATION — EFFECT OF DISSOLUTION 
— Statutory Successor.— A Pennsylvania insurance corporation was dis- 
solved by an order of a court in that state under a statute which provided for 
dissolution in case of insolvency and vested title to the assets in the State In- 
surance Commissioner. (1911 LAWS OF PENNSYLVANIA, 600.) The plaintiff 
brought an action in New York against the corporation and the Insurance 
Commissioner on a claim due him from the corporation and attached debts due 
the corporation in New York. Held, that the attachment is invalid. Martyne 
v. American Fire Insurance Co., 110 N. E. 502 (Court of Appeals of New York). 

A corporation duly dissolved by the state of incorporation ceases to exist 
everywhere, and a judgment against it after dissolution is of no more effect 
than a judgment obtained against a dead man. Sturges v. Vanderbilt, 73 N. Y. 
384; Mumma v. Potomac Co., 8 Pet. (U. S.) 281, 286. The assets become a 
trust fund for creditors and stockholders. See BEALE, FOREIGN CORPORATIONS, 
§ 825. Many jurisdictions, however, provide by statute for a successor to the 
dissolved corporation, and vest title to its assets in him. His title and his right 
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to sue on claims of the corporation, unlike those of an ordinary receiver, as- 
signee in bankruptcy, or executor, are fully recognized outside of the state. 
Relfe v. Rundle, 103 U. S. 222; Bockover v. Life Ass’n, 77 Va. 85. Cf. Wil- 
letis v. Waite, 25 N. Y. 577. See BEALE, ForEIGN CORPORATIONS, § 790; 
see 29 Harv. 'L. REV. 442, 443. The distinction rests on the theory that the 
statutory successor does not assume the position of a mere representative, but 
takes all the rights of the deceased as a universal successor. But since the law 
of the domicile cannot pass title to realty situated abroad, he does not take title 
to such property. City Insurance Co. v. Commercial Bank, 68 Ill. 348. As to 
personalty, however, he takes precedence over creditors of the corporation 
even in a foreign jurisdiction. Parsons v. Charter Oak Life Ins. Co., 31 Fed. 305. 
In the principal case the plaintiff proceeded on the basis of an action quasi in 
rem, since a judgment against the corporation could not be obtained. But the 
commissioner having obtained title under the laws of Pennsylvania, no at- 
tachment could be made on the property to subject it to claims directly against 
the corporation. 


CoNSTITUTIONAL Law — DvuE Process or LAW — EQuaL PROTECTION OF 
THE LAws — STATUTE PROHIBITING USE oF TRADING Stamps. — State stat- 
utes imposed a prohibitive license tax on the use of trading stamps redeem- 
able in merchandise. Held, that the statutes are constitutional, as a proper 
exercise of the police power. Rast v. Van Deman & Lewis Co., Sup. Ct. Off., 
No. 41; Tanner v. Little, Sup. Ct. Off., No. 224; Pitney v. State of Washington, 
Sup. Ct. Off., No. 242. 

The great weight of authority has hitherto held such statutes unconstitutional. 
People v. Gillson, 109 N. Y. 389, 17 N. E. 343; Ex parte Drexel, 147 Cal. 763, 
82 Pac. 429. See 2 L. R.A., N. Ss. 588, note. The cases ;went on the ground 
that since there was no element of chance in the trading stamp business, it did 
not partake of the nature of gambling, but was a legitimate form of adver- 
tising, and as such could not be prohibited. See FrEuND, Potice Power, 
§ 293. But it is at least arguable that such schemes, by tempting the ignorant 
with the hope of getting something for nothing, lure them to improvidence and 
extravagant expenditure. Furthermore, unlike ordinary advertising, the 
trading-stamp system serves no useful purpose. See FREUND, PoLIcE PowER, 
p. 279. It thrusts an additional and unnecessary cost on distribution which 
must ultimately be borne by the entire public, and under our competitive 
system it cannot be successfully resisted by individuals. And it would be a 
perversion of the Fourteenth Amendment to say that it prohibits the remedy 
of community action in these otherwise incurable diseases of competition, 
detrimental to the whole public. For the police power embraces all regulations 
designed to promote the general welfare or prosperity. See Chicago, etc. Ry. 
Co. v. Drainage Commissioners, 200 U. S. 561, 592; Noble State Bank v. Has- 
kell, 219 U.S. 104, 111; Eubank v. City of Richmond, 226 U.S. 137,142. Such 
legislation will not be overthrown by the courts unless utterly unreasonable 
or pugely arbitrary. Otis v. Parker, 187 U. S. 606; McLean v. Arkansas, 211 
U. S. 539. See Schmidinger v. Chicago, 226 U. S. 578, 587, 588. Likewise, if 
there is any reasonable ground for the classification adopted, the equal pro- 
tection clause of the Fourteenth Amendment is not violated. Lindsley v. 
Natural Carbonic Gas Co., 220 U. S. 61; International Harvester Co. v. Mis- 
souri, 234 U. S. 199. Nor need a statute cover the whole field of possible 
abuses in order to hit what the legislature deems an evil. Central Lumber Co. 
v. South Dakota, 226 U. S. 157; Keokee Coke Co. v. Taylor, 234 U. S. 224. 
There clearly is sufficient difference in fact between the use of trading stamps 
and ordinary advertising to afford a reasonable basis for a legislative dis- 
crimination. It is to be hoped that the principal cases mark the turning of the 
tide on this question. 
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CONSTITUTIONAL LAW — SEPARATION OF POWERS — DELEGATION — STARE 
Decisis. — A Texas statute punished as a crime the operation of pool rooms 
in any district that voted to prohibit them. This statute had been held uncon- 
stitutional by the Texas Supreme Court, contrary to a prior decision of the 
co-ordinate Court of Criminal Appeals. Cf. Ex parte Mitchell, 177 S. W. 953, with 
Ex parte Francis, 72 Tex. Cr. R. 304, 165 S. W. 147. The question of the con- 
stitutionality of the statute is now brought once more to the Court of Criminal 
Appeals. Held, that the statute is constitutional. Ex parte Mode, 180S. W. 708. 

The constitutionality of liquor local option laws is now well settled. See Joyce, 
INTOXICATING Liquors, §§ 368, 371. Most courts have rested their decision 
on the ground that the statutes are not a delegation of legislative power but are 
laws to take effect on a contingency. Locke’s Appeal, 72 Pa. St. 491; People 
v. McBride, 234 Ill. 146, 84 N. E. 865. However, as the voters pass on exactly 
the same question as the legislature and relieve it of responsibility, it is submitted 
that such a statute is in fact a delegation, and the same courts have so decided in 
case the referendum is to the voters of an entire state. State v. Hayes, 61 N. H. 
264; Opinion of the Justices, 160 Mass. 586, 36 N. E. 488. Contra, State v. Frear, 
142 Wis. 320,125 N. W. 961. The law is better justified as a delegation within 
the field of those local regulations which it is proper for the legislature to 
delegate. Commonwealth v. Bennett, 108 Mass. 27. Cf. Feek v. Township Board 
of Bloomingdale, 82 Mich. 393, 47 N. W. 37. See CooLey, CONSTITUTIONAL 
Luarations, 7 ed., 173, 174; 19 Harv. L. Rev. 203. This argument applies 
even more emphatically to pool rooms than to liquor establishments, as the 
former are everywhere recognized as a proper subject of local control. City of 
Burlingame v. Thompson, 74 Kan. 393, 86 Pac. 449; Cole v. Village of Culbert- 
son, 86 Neb. 160, 125 N. W. 287. Hence, the Court of Criminal Appeals was 
justified in treating the statute as constitutional unless it was precluded from 
so doing by the decision of the Supreme Court. Prior to this decision, the Su- 
preme Court had held itself bound by the decisions of the Court of Criminal 
Appeal on criminal matters. Green v. Southard, 94 Tex. 470, 61 S. W. 705; 
Commissioners’ Court v. Beall, 98 Tex. 104, 81 S. W. 526. To have continued 
such a course would have avoided the absurd anomaly of two conflicting laws 
in a single state which has now resulted from treating the question of what 
decision is binding as one, not of subject matter, but solely of the court where 
the action is brought. However, as the question in the principal case was one 
of criminal law, the Court of Criminal Appeals properly disregarded the 
decision of the Supreme Court and followed their former holding. 


CoRPORATIONS — DISSOLUTION — DEVOLUTION OF PROPERTY ON Disso- 
LUTION: CHOSES IN AcTIon. — After the expiration of the charter of a corpora- 
tion, the business was continued by the single stockholder in the corporate name. 
By statute an expired corporation continued in existence for an indefinite period 
for the sole purpose of winding up its business. (1915, Ky. Srat., § 561.) 
After the dissolution certain deposits which were held by foreign banks in the 
name of the corporation were assessed for taxation both at the corporatechome 
and at the domicile of the stockholder. Held, that the tax should be collected 
at — domicile. Ewald’s Executor v. City of Louisville, 181 S. W. 
1095 (Ky.). 

By the old common law rule debts due a corporation were extinguished by 
its dissolution. 1 Br. Comm. 484; Bank of Mississippi v. Duncan, 56 Miss. 
166. Later the rule in regard to personalty, that it reverts to the Crown as 
bona vacantia, was extended to apply to the debts of an extinct corporation. Jn 
re Higginson and Dean, [1899] 1 Q. B. 325. See 19 HARV. L. REv. 610. The hard- 
ship of such a rule is now largely obviated by statutes authorizing the courts 
to dispose of the assets of the corporation, usually by the appointment of re- 
ceivers. But in our courts, even in the absence of a statute, equity, apparently 
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ignoring the claim of the state, has regarded the corporate assets as a trust fund 
for the benefit of the stockholders and creditors. Connecticut Life Insurance 
Co. v. Dunscomb, 108 Tenn. 724, 69 S. W. 345; Craycraft v. National Building 
& Loan Ass’n, 117 Ky. 229, 77 S. W. 923. Cf. Bacon v. Robertson, 18 How. 
480. Where there is no insolvency the title to the corporation property on 
dissolution is regarded as in the stockholders as tenants in common, subject, 
of course, to the rights of the creditors to have it applied in satisfaction of the 
corporation debts. Baldwin v. Johnson, 95 Tex. 85,65 S. W. 171. See 15 Harv. 
L. Rev. 743. In the principal case it would seem that title passed to the stock- 
holder immediately upon dissolution. The statute it is submitted makes no 
difference. Where there is no intention to wind up the business, and no wind- 
ing up was desirable or necessary, it is hard to see why the indefinite extension 
in the statute should postpone the vesting of title in the stockholder. 


DeaTH BY WroncruL Act— Statutory LiaBILITy — ABATEMENT AND 
ReEvIvAL: DEATH OF BENEFICIARY. — A Massachusetts statute provides that 
the administrator of one killed by a negligent act can maintain a suit for the 
benefit of the deceased’s next of kin, the amount of recovery to be propor- 
tionate to the defendant’s negligence. (1910, Mass. Rev. Laws, SUPPLEMENT, 
1378.) While an action under this statute was pending, the next of kin died. 
Held, that the action is not abated, since the statute is punitive. Johnston v. 
Bay State Street Ry. Co., 111 N. E. 391 (Mass.). 

At common law it finally became settled that a person pecuniarily injured 
by the death of a relative had no right of action against one wrongfully 
causing the death. Baker v. Bolton, 1 Camp. 493; Carey v. The Berkshire 
R. Co., 1 Cush. (Mass.) 475. See Tirrany, DEATH BY WRONGFUL ACT, 2 ed., 
§ 11. Cf. Hermann v. The New Orleans, etc. R. Co., 11 La. Ann. 5, 22. Stat- 
utes now generally authorize the deceased’s administrator to sue for the benefit 
of financially dependent relatives, recovering only the pecuniary loss they have 
actually sustained. Trrrany, DEATH By Wroncrut ACcT, 2 ed., §153. Again, 
though at common law actions of tort usually did not survive the plaintiff’s 
death, statutes now invariably provide that actions for injuries to property 
rights shall survive. See 1 WiLtiAMs, Executors, 8 ed., 797, 798. And an 
injury to property, within the meaning of the statutes, is whatever is an injury 
to the estate of the deceased plaintiff. Nettles v. D’Oyley, 2 Brev. (S. C.) 27. 
Since the beneficial plaintiff in an action for wrongful death can only recover 
for the actual financial loss he has incurred, his cause of action arises from an 
injury to his estate. Mutter of Meekin v. Brooklyn, etc. R. Co., 164 N. Y. 145, 
58 N. E. 50; Union Steamboat Co. v. Chaffin’s Admrs., 204 Fed. 412. Accord- 
ingly, the action should not be abated by his death, although, by showing the 
actual brevity of the period of loss, the beneficiary’s death may be evidence 
tending to diminish the amount of damages. Cooper v. Shore Electric Co., 63 
N. J. L. 558, 44 Atl. 633; Shawnee v. Cheek, 41 Okla. 227, 248, 137 Pac. 724, 
731. See Tirrany, DeEatH By Wroncrut Act, 2 ed., § 87. Cf. Morris v. 
Spartanburg Ry., etc. Co., 70 S. C. 279, 49 S. E. 854; Billingsley v. St. Louis, etc. 
Ry. Co., 84 Ark. 617, 107 S. W. 173. Contra, Gilkeson v. Missouri, etc. R. Co., 
222 Mo. 173, 121 S. W. 138; Harvey v. Baltimore, etc. R. Co., 70 Md. 319, 17 
Atl. 88. In the principal case the action is brought under a unique punitive 
statute, which is merely a substitute for indictment and fine. See Brown v. 
Thayer, 212 Mass. 392, 398, 99 N. E. 237, 240. See TIFFANY, DEATH BY WRONG- 
Fut Act, 2 ed., § 44. And as punitive actions aim to punish the tortfeasor, 
not to redress the injury, they should survive the death of the incidental bene- 
ficiary. Western Union Telegraph Co. v. Scircle, 103 Ind. 227, 2 N. E. 604. Cf. 
Prescott v. Knowles, 62 Me. 277, 280. 


DEEDS — CONSTRUCTION — DEEDS TO GROWING TIMBER: RIGHTS OF THE 
GRANTEE. — The defendant granted, by deed, the timber then standing on his 
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land, with a right to enter to cut and remove the trees, to the plaintiff, and his 
heirs, with covenants of warranty. After a lapse of more than a reasonable time 
for cutting and removing the trees, the plaintiff brings a bill to gain possession 
of them, and for an injunction restraining the defendant from cutting them. 
Held, that the relief sought by the plaintiff be granted in full. Chapman v. 
Dearman, 181 S. W. 808 (Tex.). 

Growing trees may be granted in fee without granting a corresponding in- 
terest in the soil. Stanley v. White, 14 East 332; White v. Foster, 102 Mass. 
375, 378. But the grant carries, by implication, a right in the soil for support 
and nutriment, and a right to enter to remove the timber. Clap v. Draper, 4 
Mass. 265; Liford’s Case, 11 Coke 85, 99. As such a conveyance deprives the 
grantor of practically all enjoyment of the soil while the trees remain stand- 
ing, courts are reluctant to construe a grant of timber as in fee. Hence, 
though the words of the deed are unqualified as to title and time, their literal 
meaning is avoided whenever possible. Thus, if the words of the grant are ap- 
plicable to a sale of personalty, the trees are treated as such; title to them 
does not pass until severance, and the contract endures only a reasonable time. 
Houston Oil Co. v. Boykin, 153 S. W. 1176 (Tex.). Again, if the grant of the right 
of entry is not specifically unlimited, in some courts, the title to the timber is 
held to pass in fee, but the right of entry is treated as contractual, and is limited 
to a reasonable time. Decker v. Hunt, 111 App. Div. 821, 825, 98 N. Y. Supp. 
174, 177; Western Lime, etc. Co. v. Copper River Land Co., 138 Wis. 404, 412, 
120 N. W. 277, 280. Other courts look at such a conveyance as giving a mere 
term in the trees, and hold that all trees uncut after a reasonable time revert to 
the grantor. Patterson v. Graham, 164 Pa. St. 234, 30 Atl. 247. This same diver- 
sity of view is displayed in adjusting the rights of the parties after the expira- 
tion of the time for removal. See 17 Harv. L. REv. 411. But where the grant 
is unambiguously in fee, and in addition the right of entry is expressly declared 
to be perpetual, the courts have construed the conveyance as passing a per- 
petual right to lumber the tract. North Georgia Co. v. Bebee, 128 Ga. 563, 57 
S. E. 873; France v. Deep River, etc. Co., 79 Wash. 336, 140 Pac. 361. But the 
principal case goes further, for the right of entry, though granted to the plain- 
tiff and his heirs, is not expressly declared perpetual. It is supported, however, 
by a similar case in the same jurisdiction. Lodwick Lumber Co. v. Taylor, too 
Tex. 270, 98 S. W. 238. 


Equity — JURISDICTION — PROCEDURE — DECREE OPERATING AS A WAR- 
RANTY Deep. — In a suit for specific performance of a contract for the sale of 
Kansas land, the court in that state decreed that the vendor, who was personally 
served with process, should execute a conveyance, and that, if he failed to do so, 
the decree should have the same effect as if a conveyance had been made, ac- 
cording to Kan. Gen. Stat. 1909, § 5003. By the Kansas law, the vendor 
would have been required to execute a warranty deed. No deed was executed, 
and the vendee took possession under the decree. He now sues the vendor to 
recover compensation for his loss through the foreclosure of a prior mortgage 
on the land, claiming that the decree operated as a warranty deed. Held, that 
he may recover. Paris v. Golden, 153 Pac. 528 (Kan.) 

For a discussion of the questions involved, see NOTES, p. 770. 


EVIDENCE — CONFESSIONS — ADMISSIBILITY OF PLEA OF GuILTy WITH- 
DRAWN BY LEAVE OF Court. — The defendant entered a plea of guilty to an 
indictment. By leave of court he withdrew this plea and entered a plea of not 
guilty. The court admitted evidence of the plea of guilty. Held, that there 
was no error in admitting the evidence. State v. Carta, 96 Atl. 411 (Conn.). 

Among the few unsatisfactory decisions to be found, there is a split whether a 
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withdrawn plea of guilty is admissible in evidence. People v. Jacobs, 165 N. Y. 
App. 721, 151 N. Y. Supp. 522. See Commonwealth v. Ervine, 8 Dana (Ky.) 
30. Contra, State v. Meyers, 99 Mo. 107, 119, 12 S. W. 516, 519.. Cf. People 
v. Ryan, 82 Cal. 617, 23 Pac. 121. A voluntary acknowledgment of guilt 
by the defendant is ordinarily probative, and is admissible as a confession. 
A voluntary plea of guilty should thus be admissible, unless the statement 
of a person in a criminal plea, like that of an actor on the stage, loses its 
ordinary significance. It is well settled that a plea of guilty is competent as 
an admission. Parker v. Couture, 63 Vt. 449, 21 Atl. 1102; Green v. Bedell, 
48 N. H. 546. This involves the decision that the plea is probative; and it 
should hence be admissible as a confession, if it is voluntary. A plea of guilty 
may, it is submitted, be voluntary. The demand of the court that the defend- 
ant make some plea would not seem to offer any inducement for a false plea 
of guilty. There might be circumstances which showed the plea to be invol- 
untary. But these present only a preliminary question for the trial judge; 
and the judge’s permission for the defendant to withdraw his plea as a conclu- 
sive determination of guilt and to thus get a jury trial does not, it seems, neces- 
sarily show that he considered the plea to be involuntary. It might be ob- 
jected that evidence of the plea would be given undue weight by the jury; 
but the chance of this would seem slight. in view of the defendant’s opportunity 
to show the circumstances under which the plea was offered. The evidence 
would thus seem admissible. The feeling of a lawyer that it should not be 
admitted arises probably from the point of view that a trial is a game and 
that it is unsportsmanlike for one party to take advantage of the withdrawn 
pleadings of the other. 


EVIDENCE — DECLARATIONS CONCERNING MATTERS OF GENERAL OR PUBLIC 
INTEREST — TRADITIONARY PROOF THAT THE Locus Is INCLUDED IN SPECI- 
FIED LARGER Tract. — The plaintiff in ejectment claimed under a deed which 
described the land conveyed merely as the “Grant Mill Place.” He offered to 
testify to a general reputation in the community that the land in issue was 
embraced within the tract so known. While reversing the case on other 
grounds, the court held that this evidence was properly excluded. McAfee v. 
Newberry, 87 S. E. 392 (Ga.). 

Georgia has codified the rule permitting traditionary proof of ancient bound- 
aries; the statute embracing private boundaries, in accordance with the gen- 
eral rule in this country. (1910, GEorG1a Crvit Cone, § 5772.) This excep- 
tion to the hearsay rule is based on necessity and the fact that community 
reputation upon such subjects is likely to embody the truth. See Toolev. 
Peterson, 9 Ired. L. (N. C.) 180, 185; Harriman v. Brown, 8 Leigh (Va.) 697, 
707, 710; 2 WIGMORE, EvIDENCE, §§ 1580-83. Strangely enough, there has 
been little adjudication as to precisely what may be proved by this method. 
We are free therefore to decide the case in the manner indicated by the reasons 
that justify the rule. It is laid down broadly that “particular facts” cannot be 
proved. 2 WicMoRE, EvipENCE, § 1585. However, evidence was admitted to 
prove that a castle was located in a certain hundred. Duke of Newcastle v. 
Broxtowe, 4 B. & Ad. 273. But evidence that premises lay within a larger un- 
surveyed tract was not admitted when the boundaries of the larger tract could 
have been determined by survey. Mendenhall v. Cassels, 3 Dev. & B. (N. C.) 40. 
See also Toole v. Peterson, 9 Ired. L. (N. C.) 180. The difference between the 
cases, both in the matter of necessity and in the probability of accurate re- 
port, is evident. Necessity is absolute whenever the boundaries lie only in tradi- 
tion; when they do, the location of a certain piece within a larger tract is as 
capable of accurate report as the position of the boundaries of the larger tract 
themselves, for the two things are identical. The principal case demonstrates 
the wisdom of discretionary leeway which will permit the admission of evidence 
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av below the ordinary standard of trustworthiness, in a case of extreme 
need. 


InyuNcTIONS — ACT RESTRAINED — INJUNCTION AGAINST EXHIBITING 
Motion PictuRE OBTAINED THROUGH INDUCING BREACH OF NEGATIVE COVE- 
NANT. — The plaintiff contracted with an actress of unique ability for her serv- 
ices in producing the first motion picture play in which she was to appear, and 
the actress expressly covenanted not to appear for anyone else. Through fraud- 
ulent 'misrepresentations, the defendant induced her to break her contract with 
the plaintiff and act for a picture for the defendant. Later she returned to 
fulfill her contract with the plaintiff, who now seeks to enjoin the defendant 
from exhibiting films “featuring” her. Held, that the demurrer to the bill be 
overruled. Jesse L. Lasky, etc. Co. v. Fox, 157 N. Y. Supp. 106 (Sup. Ct.). 

The defendant, by inducing the actress to render him services to which the 
plaintiff under his contract was exclusively entitled, committed a legal tort 
upon the plaintiff. Lumley v. Gye, 2 El. & Bl. 246; Ashley v. Dixon, 48 N. Y. 
30; Walker v. Cronin, 107 Mass. 555. Legal damages for inducing the breach 
of such a contract are a wholly inadequate remedy. Hence with a view to 
prevent further breaches of the contract by the actress equity would restrain the 
wrongdoer from accepting the services. Lumley v. Wagner, 1 DeG. M. & G. 
604; Manchester, etc. Co. v. Manchester, etc. Co. (1901), 2 Ch. 37, 51; Donnell 
v. Bennett, 22 Ch. 835. However efficacious this may be in dealing with the 
“legitimate” stage, it is apparent that with moving picture plays, once the 
pictures have been taken, such a remedy is quite useless. For the difficulty 
is not in preventing the defendant from inducing further breaches of contract, 
but to protect the picture monopoly for which, in substance, the plaintiff has 
contracted and to which he is entitled. It is well settled, however, that equity 
will enforce against a wrongdoer specific reparation for his tort in cases of unique 
injury. Duke of Somerset v. Cookson, 3: P. Williams 390; Beresford v. Driver, 
14 Beav. 287, 16 Beav. 134; Williams v. Carpenter, 14 Colo. 477. Again equity 
will enjoin the negotiation of negotiable instruments illegally obtained. Smith 
v. Aykwell, 3 Atkyns 566. On. these analogies, since by his wrongful acquisi- 
tion of the films, the defendant in the principal case has destroyed the plain- 
tiff’s monopoly, the-plaintiff should be secured specific reparation of the injury 
by enjoining the defendant from showing the pictures. 


INSURANCE — INCONTESTABILITY CLAUSE — DEFENSE OF FRAUD IN PRO- 
CURING Poticy. — A life insurance policy contained a clause making it incon- 
testable from its date except for non-payment of premiums. In an action 
brought by the beneficiary to recover the amount of the policy the defendant 
company set up the defense of fraud in procuring the policy. The plaintiff 
demurred. Held, that the alleged fraud is no defense. Duvall v. National Ins. 
Co., 154 Pac. 632 (Idaho). 

Many life insurance policies provide that the policy shall be incontestable 
after a period of two or three years, some states requiring this by statute. It is 
universally held that the expiration of this period bars the defense of fraud 
in procuring the policy. Mass. Benefit Life Ass. v. Robinson, 104 Ga. 256, 30 
S. E. 918; Wright v. Mutual Benefit Life Ass., 118 N. Y. 237, 23 N. E. 186; 
Murray v. Stdte Mutual Life Assurance Co., 22 R. I. 524, 48 Atl. 800. These 
cases are put on the ground that the parties have contracted for a short period 
of limitations. Such contracts are very generally held valid. Riddles-Barger 
v. Hartford Ins. Co., 7 Wall. (U. S.) 386; Gooden v. Amoskeag Fire Ins. Co., 20 
N. H. 73. Contra, Union Central Life Ins. Co. v. Spinks, 119 Ky. 261, 83 S. W. 
615. But when the stipulated incontestability is from the inception of the 
policy this reasoning fails. It is clear that on grounds of public policy the 
courts will prevent a person who has procured an ordinary contract by fraud’ 
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from shielding himself by inserting a clause that the contract is incontestable. 
Bridger v. Goldsmith, 143 N. Y. 424, 38 N. E. 458; Hofflin v. Moss, 67 Fed. 440; 
Redmond v. Wynne, 13 N. S. Wales (Law) 39. But it is suggested that in life 
insurance contracts, this public policy is overborne by the facts that the com- 
pany, and not the alleged wrongdoer, inserted the incontestability clause, and 
that it thereby offered an attractive inducement to the insured who would be 
defrauded were the provision held worthless. Union Central Life Ins. Co. v. Fox, 
106 Tenn. 347, 61'S. W. 62. See Patterson v. Natural Premium Life Ins. Co., 
100 Wis. 118, 124, 75 N. W. 980, 984. See also 24 Harv. L. REv. 53. How- 
ever, since the clause, though abrogated as to fraud, would still render the 
policy incontestable on all other grounds, it would only be an empty induce- 
ment in so far as the insured had relied upon immunity from charges of in- 
tentional wrong. And as such charges are difficult to falsify even after the death 
of the insured, it would seem that the chance of loss to innocent policyholders 
would hardly justify the protection of wrongdoers. Welch v. Union Central 
Life Ins. Co., 108 Iowa 224, 78 N. W. 853; Reagan v. Union Mutual Life Ins. 
Co., 189 Mass. 555, 76 N. E. 217. See Mass. Benefit Ass. v. Robinson, 104 Ga. 
256, 271, 30S. E. 918, 924. 


INTERSTATE COMMERCE ACT — CONSTRUCTION OF FREE-Pass PROVISION. — 
The plaintiff sued in the Mississippi court for an injury due to the railroad’s 
negligence, sustained on an interstate journey, while riding on the tender, with 
the engineer’s permission, and without payment of fare. In Mississippi a 
person cannot recover for an injury sustained while violating the law. Held, 
. that plaintiff cannot recover, as his presence on the tender was in violation of 
the free-pass provisions of the Interstate Commerce Act. Iilinois Central R. 
Co. v. Messina, 240 U.S. 395. 

By the Hepburn Amendment to the Interstate Commerce Act, no common 


carrier may “‘issue or give any interstate . . . free transportation for passen- 
gers,” and a penalty is provided for “any person . . . who uses any such 
interstate . . . free transportation.” 34 U. S. Comp. Stat. 584. To allow a 


friend to ride on the tender is clearly not within the scope of the engineer’s 
authority. Chicago & Alton R. Co. v. Michie, 83 Ill. 427, 430; Rucker v. Mis- 
- sourt Pacific Ry. Co., 61 Tex. 499, 501. See Waterbury v. New York, etc. R. 
Co., 17 Fed. 671, 673. Nor would the friend be a passenger. Files v. Boston 
& Albany R.Co., 149 Mass. 204, 21 N. E. 311. See J. H. Beale, Jr., “The Creation 
of the Relation of Carrier and Passenger,” 19 Harv. L. REV. 250, 259, 265. It 
follows that the railroad was not giving “free transportation for passengers” 
under the act. The principal case therefore establishes that a person may violate 
the law by accepting a ride, although the railroad is not acting unlawfully in 
carrying him. The word “such,” which seems to establish the same test for 
the person as for the carrier, is interpreted as merely an indication “that free 
transportation had been mentioned before.’”’ There is much force to the dis- 
senting argument of Mr. Justice Hughes and Mr. Justice McKenna, that there 
is nothing in the general purpose of the free-pass provisions to call for such a 
departure from their literal language. 


JupGMENtTs — Liens — EXECUTION BY ONE JUDGMENT CREDITOR AS AF- 
FECTING RicHTsS OF EQuaL JuDGMENT LiENorS. — A debtor, against whom 
there were docketed three judgments, inherited an interest in realty. By stat- 
ute these judgments constituted liens on the debtor’s realty and by decision 
they attached as liens of equal force to after-acquired realty. Excution was 
issued under one of the judgments and a sale of the debtor’s interest was made 
to A. Ata subsequent partitioning proceeding, A. sought to be preferred out 
of the proceeds of the original debtor’s share to the extent of the judgment under 
which he bought. Held, that the proceeds of the share of the original judgment 
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debtor must be divided pro rata among the claimants under the three judg- 
ments. Hulbert v. Hulbert, 216 N. Y. 430, 111 N. E. 70. 
For a discussion of the question involved in this case, see NOTES, p. 755. 


Jupictat Notice — TERRITORIAL JURISDICTIONS OF INFERIOR COURTS — 
No Jupictat NoricE OF JURISDICTIONS OF JUSTICES OF THE PEACE WHEN 
FIxep BY Boarp OF SUPERVISORS. — The defendant was convicted of wife aban- 
donment in a justice’s court. On retrial in the Circuit Court the only proof of 
the requisite jurisdiction of the justice of the peace was a statement in the 
record of the testimony in the justice’s court of the place where the defendant 
left his wife. The territorial jurisdictions of justices of the peace in each county 
are fixed by a board of supervisors of the county. (1906, Mississrppr Cope, 
§ 2721.) Held, that the record fails to show jurisdiction. Elzey v. State, 70 
So. 579 (Miss.). 

The principal case indicates that there are limitations on the rule that the 
law of the forum will be judicially noticed. The underlying principle, it is sub- 
mitted, is that the taking of judicial notice of enactments of governmental 
bodies depends, not upon the mere fact that the enactments are law, but upon 
the relative importance of their source. Thus, when the judicial and adminis- 
trative divisions of a state are fixed by public statute, the courts will take ju- 
dicial notice of their boundaries. Chicago, etc. R. Co. v. Hyatt, 48 Neb. 161, 67 
N. W. 8. See Board of Commissioners v. State, 147 Ind. 476, 497, 46 N. E. 908, 
914. Judicial notice will also be taken of the location of towns incorporated 
under a public statute. See Gilbert v. National Cash Register Co., 176 Ill. 288, 
292, 52 N. E. 22, 24. Likewise, when the voice of the people speaks in a public 
election, the courts will take judicial notice of the results of the voting. Thomas 
v. Commonwealth, 90 Va. 92, 17 S. E. 788. And a state court has not required 
proof of the executive orders of the Federal Treasury Department. See Low 
v. Hanson, 72 Me. 104, 105. And by the same guiding principle municipal 
courts must take judicial notice of municipal ordinances. Scranton v. Danen- 
baum, 109 Iowa 95, 80 N. W. 221. But in state courts municipal ordinances 
must be proved, although they are part of the law. Metteer v. Smith, 156 Cal. 
572, 105 Pac. 735. Authority supports the principal case in holding that terri- 
torial jurisdictions determined by local boards will not be judicially noticed. 
Blackenstoe v. Wabash, etc. Ry. Co., 86 Mo. 492. See 4 WIGMORE ON EVIDENCE, 


§§ 2572, 2575, 2577- 


LIBEL AND SLANDER — PRIVILEGED COMMUNICATIONS — DISTINCTION BE- 
TWEEN MurtuaL CoMMERCIAL ASSOCIATIONS AND MERCANTILE AGENCIES 
CONDUCTED FOR A Prorir. — The defendant was the secretary of a mutual 
trade protective society which was not conducted for profit. In answer to the 
inquiry of one of the subscribers regarding the financial standing of the plain- 
tiff, the defendant, in good faith, made a false and libelous statement, for which 
the plaintiff now sues. Held, that the statement was privileged. London As- 
sociation for the Protection of Trade v. Greenlands, 32 'T. L. R. 281 (House of 
Lords). 

Credit reports of a mercantile agency are not privileged, when not confined to 
subscribers having a special interest in the matter. Sunderlin v. Bradstreet, 46 
N. Y. 188; King v. Patterson, 49 N. J. L. 417, 9 Atl. 705. However, the dis- 
tinct weight of American authority treats reports of such agencies, if con- 
fined to persons having a special interest, as privileged. Ormsby v. Douglass, 
37 N. Y. 477; Erber v. Dun, 12 Fed. 526. Cf. State v. Lonsdale, 48 Wis. 348, 
360, 4 N. W. 390, 397. But in England and a few United States jurisdictions, a 
contrary view is taken, when the agency is conducted for profit. Macintosh 
v. Dun, [1908] A. C. 390; Johnson v. Bradstreet, 77 Ga. 172. See Pacific Pack- 
ing Co. v. Bradstreet, 25 Ida. 696, 704, 139 Pac. 1007, 1010. It is well settled 
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that private reports of the financial standing of a third person, made to one hav- 
ing an interest in the matter, are privileged. Fahr v. Hayes, 50 N.J.L. 275, 
13 Atl. 261; Richardson v. Gunby, 88 Kan. 47, 48, 127 Pac. 533, 534. See King 
v. Watts, 8 C. & P. 614,615. And it follows that such communications by an 
agent to his principal are privileged. Bohlinger v. Germania Ins. Co., 100 Ark. 
477, 140S. W. 257; Meadv. Hughes, 7 T.L.R. 291. Since the defendant may 
be considered as the agent of the subscriber, the principal case is easily explained. 
But since a profit-making agency is just as truly the agent of the subscriber, the 
English rule imposing liability on such a company is an anomaly in the law of 
libel which may be justified only by the modern tendency to impose on busi- 
nesses dangerous to life, property or reputation, the risks incidental to their 
operation. The distinction taken by the English courts is analogous to that 
— a private, gratuitous surety and a surety company. See 29 Harv. L. 
V. 314. 


MASTER AND SERVANT— ASSUMPTION OF RISK— STATUTORY ABROGA- 
TION: EFFECT ON DEFENSE OF CONTRIBUTORY NEGLIGENCE. — A New York 
statute abrogates the defense of assumption of risk, but leaves unaltered the 
defense of contributory negligence. (BrrpsEYE, Con. Laws or N. Y. 202, 
p. 1624.) The plaintiff, a longshoreman, sues under this statute, for injuries sus- 
tained by a fall from an obviously insecure and unsafe ladder, which had been 
furnished him as the only means of descending into the hold where he was 
working. Held, that the plaintiff may be barred on account of contributory 
negligence if found to have used the ladder carelessly, but not on account of the 
fact that he used it at all. Maloney v. Cunard Steamship Co., 54 N. Y. Law 
Jour. 2067 (Court of Appeals). 

The defenses of contributory negligence and assumption of risk, though fre- 
quently confused, are fundamentally distinct. See 49 L. R. A., 49, note. For 
assumption of risk bars the employee on the ground that by his acquiescence 
he has either waived or negatived the employer’s negligence—while contrib- 
utory negligence bars him because his action or inaction contrary to the stand- 
ard of the ordinary prudent man, was a contributing cause of the injury. See 
Bohlen, “ Voluntary Assumption of Risk,” 20 Harv. L. REv. 14,17, 18. Still the 
two defenses are frequently,concurrent. Thus the mere useof an appliance which 
is so dangerously defective that the ordinary reasonable man would refuse to 
use it at all, will bar the employee on both grounds. See Narramore v. Cleve- 
land, etc. Ry. Co., 96 Fed. 298, 304; Bradburn v. Wabash R. Co., 134 Mich. 
575, 579, 96 N. W. 929, 931. Hence, in the principal case, even though the de- 
fense of assumption of risk has been removed, a narrow construction of the 
statute would allow the jury to refuse recovery to the plaintiff merely because 
he used the ladder. But as it is inconceivable that a legislature would intend 
to abrogate the defense that an employee, by encountering his employer’s neg- 
ligence, has waived it, and yet bar the employee on the ground that he was con- 
tributorily negligent in encountering it; a broader reading of the statute, by 
which the defense of contributory negligence in so far as it is based on the mere 
use of a dangerous appliance is impliedly removed, is clearly more desirable. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION ACTS — MEASURE 
OF COMPENSATION — GENERAL Fatt IN WAGES DISTINGUISHED FROM Loss 
IN EARNING CAPACITY THROUGH ACCIDENT. — A workman was partially in- 
capacitated. The Massachusetts act provides that in case of partial inca- 
pacity the workman is to be paid “one-half the difference between his average 
weekly wages before the injury and the average weekly wages which he is able to 
earn thereafter.” (1911, Mass. Stat. c. 751, pt. 2, § 10.) Before the accident 
he was earning $22 a week; now he is able to earn only $13.20. The In- 
dustrial Board found that if he had not been injured he would earn $19.40 in 
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the present state of the labor market, but that if the labor market had held 
constant he would now earn $15 with the handicap of his injury. He was 
awarded $8.80, the difference between his past and his present wages. Held, 
that the award be modified to $7, the difference between his past wages 
and what he would be earning now if it were not for the fall in the labor mar- 
ket. In re Durney, 111 N. E. 166 (Mass.). 

The British Workmen’s Compensation Act (6 Epw. 7, c. 58, sched. 1, § 3), 
wherein the difference between past and present wages is set as a maximum, 
to be awarded in full only when proper in the circumstances, has been held to 
contemplate a compensation only for a diminution in earning power through an 
injury, not through a decline in the labor market. Merry & Cuninghame v. 
Black, 46 Scot. L. R. 812, 2 B. W. C. C. 372. See Cardiff Corporation v. Hall, 
[tort] t K. B. 1009, 1018, 1026, 4 B. W. C. C. 159, 168; Dobby v. Wilson Pease 
Co., 2 B. W. C. C. 370, 371. Cf. Thompson v. Johnson, [r914], 3 K. B. 6094, 
7 B. W.C.C. 479; Jamieson v. Fife Coal Co., 40 Scot. L. R. 704. In spite of 
the unqualified language of the statute in the principal case, to apply the theory 
developed by the English courts is more in accord with the fundamental pur- 
pose of workmen’s compensation. And because of their essentially remedial 
nature, their fundamental purpose should be made operative by a liberal con- 
struction. See Ryalls v. Mechanics’ Mills, 150 Mass. 190, 193, 22 N. E. 766, 767; 
Colorado Milling, etc. Co. v. Mitchell, 26 Colo. 284, 287, 58 Pac. 28, 30. See 28 
Harv. L. REv. 307, 308. Thus, in the principal case, since the difference be- 
tween the plaintiff’s actual past wages and his actual present wages includes a 
slump in the labor market, that difference should not be made the basis of 
compensation, but either the scale of wages at the time of injury, or at the 
time of recovery, should be used throughout the computations. As the use of 
either basis is equally violative of the literal language of the act, and as the 
difficulty of estimating the average labor market for the entire period of compen- 
sation demands the selection of a market at a single arbitrary time, the rule 
of the principal case would seem the more natural. But cf. Bevan v. Energlyn 
Colliery Co., [1912] 1 K. B. 63, 5 B. W. C. C. 169. And, though the purpose of 
the act is not to indemnify for injury, since it aims to measure the relief given 
to a workman of any particular standard on the basis of the full loss occasioned 
by the injury regardless of extrinsic occurrences, when the scale of wages has 
risen, the labor market should be equalized just as when it has fallen. But cf. 
Pomphrey v. Southwark Press, [1901] 1 Q. B. 86, 3 W. C. C. 194; Irons v. Davis 
& Timmins, [1899] 2 Q. B. 330, 1 W. C. C. 26. However, the fact that the 
present English act, after providing for the modification of awards to accord 
with what is proper in the circumstances, expressly sets the actual loss in 
wages as a maximum, may afford a distinction in this respect. 


PARTITION — RIGHT OF TENANT UNDER “Ort LEASE” TO CoMPEL PARTI- 
TION. — A tenant in common of certain land, purporting to be the sole owner, 
granted the exclusive rights to search for and take away oil and gas, together 
with all other rights reasonably necessary to do this. In order that he may ex- 
ercise his rights upon his grantor’s share of the land the grantee now sues the 
co-owners to compel a partition in kind. This the pleadings admit will be just. 
Held, that the suit is not maintainable. Gulf Refining Co. of La. v. Hayne, 70 
So. 509 (La.). 

The common law rule is that no one but the holder of a legal estate in posses- 
sion can compel partition in his own right. See FREEMAN, Co-TENANCY AND 
PaRTITION, 2 ed., § 446; 1 TIFFANY, REAL PROPERTY, § 175. The provisions of 
the Louisiana code as to partition are conflicting. See La. Rev. Civ. Cope, 
Art. 740, 1310. Under the civil law partition may be compelled by any obligee 
of a co-owner. See Cope Napotéon, Art. 1166. See 34 CARPENTIER ET DU 
SAINT, REPERTOIRE DU Droit FRANCAIS, 149 (No. 766). Now it is generally 
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held that an “oil lease” merely gives title to the minerals when severed, together 
with rights in the nature of an easement. Gulf Refining Co. of La. v. Rives, 133 
La. 178, 62 So. 623; Heller v. Dailey, 28 Ind. App. 555, 560, 63 N. E. 490, 493; 
Beardsley v. Kan. Nat. Gas Co., 78 Kan. 571, 574, 96 Pac. 859, 860. See THorN- 
TON, OIL AND GAs, 2 ed., §§ 51, 57 a. Hence, at common law, the grantee under 
such a lease could not compel partition in his own right. Watford Oil and Gas 
Co. v. Shipman, 233 Ill. 9, 84 N. E. 53. But cf. Charleston, etc. R. Co. v. Leech, 
33 S. C. 175, 11 S. E. 631. It is submitted, however, that the interest created 
is really a profit a prendre. Cf. Caldwell v. Fulton, 31 Pa. St. 475; Mus- 
kett v. Hill, 5 Bing. N. Cas. nN: C. 694. See WASHBURN, EASEMENTS AND 
SERVITUDES, 4 ed. *9, *80. Though a profit is a legal estate in the land, it is 
doubtful whether the holder of it can demand partition in his own right. The 
grantee under an “oil lease” should, however, be allowed to compel partition 
through his grantor since partition is reasonably necessary to make the grant 
effective. The decree for partition would be, in effect, specific performance of 
the grantor’s covenant, followed by the latter’s suit for partition. Cf. Charles- 
ton, etc. R. Co. v. Leech, supra; Mee v. Benedict, 98 Mich. 260, 57 N. W. 
175; Heaton v. Dearden, 16 Beav. 147. However, in both common law and 
civil law jurisdictions the courts will generally refuse to partition in kind, 
land on which oil is actually known to exist, since it is presumed that such 
partition would be unjust. Dangerfield v. Caldwell, 151 Fed. 554, 558. See 
THORNTON, OIL AND GAS, 2 ed., § 277; La. Rev. Civ. Cope, § 1303. But that 
such a partition would be just is admitted by the pleadings in the principal 
case. However, to grant any partition in the principal case would involve the 
objection of partitioning the payment to the grantor, who contracted to con- 
vey the profit a prendre from the entire tract of land. 


PROXIMATE CAUSE — INTERVENING CAUSES — NATURAL Forces. — A tug 
under contract to tow stone-barges to and from a breakwater was disabled by 
a defective rudder. The barges were left in an exposed position, so that when 
the wind changed several hours later, one of them was sunk. But for the acci- 
dent the barges would not have remained thus exposed. The owner brings 
a libel against the tug. Held, that the breaking of the rudder was the proximate 
cause of the loss. The Enterprise, 132 Fed. 131, 133 (Dist. Ct., Dist. of Conn.). 

A carload of household goods was negligently delayed by the carrier, and 
several days later was injured in transit by an unprecedented flood which 
could not ‘reasonably have been foreseen. But for the delay, the goods would 
not have been overtaken by the flood. The shipper sues the carrier. Held, 
that the delay was not the proximate cause of the injury. Seaboard Air Line 
Ry. v. Mullin, 70 So. 467 (Fla.). 

The intervention of a new force does not make a cause remote if that force 
was foreseeable. Milwaukee & St. Paul Ry. Co. v. Kellogg, 94 U. S. 469, 473; 
Carter v. Towne, 98 Mass. 567; Pastene v. Adams, 49 Cal. 87. This would be 
decisive of the Federal case if at the time of the defendant’s negligence, a 
shift in the wind and its consequences were foreseeable. It is submitted that 
a defendant may even be liable for unforeseeable results of his negligence. 
Smith v. London, etc. R. Co., 6 C. P. 14. See 1 BEVAN, NEGLIGENCE, 3 ed., 
88; Jeremiah Smith, “Legal Cause in Actions of Tort,” 25 Harv. L. REV. 103, 
123, 223, 237, 303. But adefendant cannot be held merely because the injury 
would not have happened but for his negligence. Schouliz v. Eckardt Mfg. Co., 
112 La. 568, 36 So. 593. A defendant is liable, however, if his negligence 
precipitate an unstable equilibrium though it was unknown and the result un- 
foreseeable. State v. O’Brien, 81 Ia. 88,; Hill v. Winsor, 118 Mass. 251. Soalso, 
if his act substantially coéperate with an active force, even though that force 
be unforeseeable. Romney Marsh v. Trinity House, L. R. 5 Ex. 204; New Bruns- 
wick Steamboat, etc. Co. v. Tiers, 24 N. J. Law 697. But if an independent unfore- 
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seeable force intervene, and the defendant’s act serve merely to put the plain- 
tiff or his property in its path, the defendant’s act should not be considered a 
proximate cause of the result. Gilman v. Noyes, 57 N. H. 627; Bush v. Com- 
monwealth, 78 Ky. 268. Thus the decision of the Florida case would seem to 
be right, and is supported by the weight of authority. Rodgers v. Missouri 
Pacific Ry. Co., 75 Kans. 222. Contra, Green-Wheeler Shoe Co. v. Chicago, 
elc. Ry. Co., 130 Ia. 123. 


REAL PROPERTY — ADVERSE PossESsION — TACKING — Privity. — The 
defendant owns a tract of land adjoining the plaintiff’s. For over thirty years 
the defendant and his predecessors in title have held adversely a small strip 
of the plaintiff’s land, though no one of them has held for the statutory fifteen 
years. In none of the conveyances through which the defendant holds was 
there any mention of the disputed strip, nor is there any evidence of an agree- 
ment concerning it between these successive holders. The plaintiff brings 
trespass to try title. Held, that title was not acquired by adverse possession. 
Lake Shore & Michigan Southern Ry. Co. v. Sterling, 155 N. W. 383 (Mich.). 

It is generally accepted that for the purpose of acquiring title a disseisor may 
tack to his own adverse possession that of his predecessor. Overfield v. Christie, 
7S. & R. (Pa.) 173. See 2 TrrFANy, REAL Property, § 438. But the great 
weight of authority, regarding the statute as a protection of ownership that 
has been openly asserted for the period set, from suits on remote and possibly 
fictitious claims, demands that the adverse claim be a continuation of that of 
the predecessor — that there be “privity” between the disseisors. See Sherin 
v. Brackett, 36 Minn. 152, 153, 30 N. W. 551. A few courts, in defining privity, 
require a continuous paper title to the disputed land sufficient to have trans- 
ferred it had the grantor held title. Evans v. Welch, 29 Colo. 355, 363, 68 Pac. 
774,779; Vicksburg, etc. Ry. Co. v. Le Rosen, 52 La. Ann. 192, 203, 36 So. 
854, 860; Messer v. Hibernia, etc. Soc., 149 Cal. 122, 124, 84 Pac. 835, 837. But 
generally any agreement, oral or written, between the successive holders touch- 
ing the land is held sufficient, but essential. McNeely v. Langan, 22 Oh. St. 32; 
Weber v. Anderson, 73 Ill. 439, 443. If the disputed strip was held as a part of 
another tract to which the successive possessors had title, some courts, as in the 


principal case, refuse to spell out the necessary agreement touching the dis- | 


puted strip from the mere transfer of the tract owned by the predecessor. 
Erck v. Church, 87 Tenn. 575, 11 S. W. 794; Sheldon v. Mich. Cent. Ry. Co., 161 
Mich. 503, 126 N. W. 1056. Other courts do find an agreement between the 
parties from this mere transfer. Crispen v. Hannavan, 50 Mo. 536, 549; Davock 
v. Nealon, 58 N. J. L. 21, 32 Atl. 675; LJlinois Central R. Co. v. Hatter, 207 Ill. 
88, 96, 69 N. E. 751, 753. A few courts, looking rather at the owner’s continu- 
ous laches than at the possessor’s continuous claim, have discarded the doc- 
trine of privity, barring the true owner whenever there has been a continuous 
adverse possession for the statutory period. Fanning v. Wilcox, 3 Day (Conn.) 
258; Wishart v. McKnight, 178 Mass. 356, 360, 59 N. E. 1028; Carter v. Ber- 
nard, 13 Q. B. 945, 952. See 9 Harv. L. REV. 279. 


RECORDING AND REcIstRY LAws — TorRENS’ LAND REGISTRATION Sys- 
TEM— RIGHTS OF PURCHASER OF AN OVERLAPPING CERTIFICATE.— The 
plaintiff registered his land under the Torrens’ system. Later an adjoining 
owner registered his land, the plaintiff having actual notice of the proceedings. 
The adjoining owner obtained a certificate which included a wall also included 
in the plaintiff’s certificate. The adjoining owner sold to the defendant, a 
purchaser for value. The plaintiff now seeks to reopen the later decree, and 
have the defendant’s certificate reformed, claiming that the wall belongs to 
him. Held, that the decree will be reopened. Legarda v. Saleeby, 13 Phil. 
Off. Gaz. 2117 (Phil. Sup. Ct.). 

For a full discussion of the principles involved, see NoTEs, p. 772. 


















RECENT CASES 791 


SPECIFIC PERFORMANCE — GENERAL NATURE AND SCOPE OF EQUITABLE 
RELIEF — PLaIntiF¥’s DELAY WHERE TIME IS EXPRESSLY OF THE ESSENCE. — 
The plaintiff contracted to buy land from the defendant for $16,000. Of this 
$1,000 was to be paid down and the remainder paid in $1,000 annual install- 
ments. The agreement expressly provided that time was of the essence and 
that on any default, the whole sum should be due, or the contract determined 
at the option of the vendor, any payments made to be retained as liquidated 
damages. The first deferred installment was not paid on the day. The de- 
fendant at once gave notice that the contract was determined. Thereupon the 
plaintiff tendered the amount due, which was refused. He now sues in chancery 
for relief. Held, that he will be relieved from forfeiture of the money paid, but 
be denied specific performance. Steedman v. Drinkle, [1916] A. C. 275. 

How far equity shall ignore the plaintiff’s delay in the face of a provision that 
time is essential depends upon balancing desiderata. On the one hand, the 
exigencies of business require the uniform enforcement of precise rules con- 
cerning contracts. In the name of this principle startling forfeitures have been 
allowed in this country and Canada. Steele v. McCarthy, 1 Sask. 317, 7 W. L. 
R. 902; Jowa, etc. Land Co. v. Mickel, 41 Ia. 402; Heckard v. Sayre, 34 Ill. 142; 
Brown v. Ulrich, 48 Neb. 409,67 N. W. 168. Cf. Pound, “Decadence of Equity,” 
5 Cor. L. Rev. 20. On the other hand, a purchaser under a contract to buy land 
generally acquires an equitable estate analogous to that of a mortgagor, and 
to divest him of it because of a slight delay is inequitable forfeiture, even though 
his money is returned. Accordingly other American cases have refused to 
enforce harsh provisions as to time literally. Ewing v. Gordon, 49 N. H. 444, 
460; Hall v. Delaplaine, 5 Wis. 206, 216; Steele v. Branch, 40 Cal. 3, 11; Edgerton 
v. Peckham, 11 Paige 352. A condition precedent to a right toa legal title is not 
generally a condition precedent to the vendor-purchaser relationship out of 
which the equitable estate arises. But this point appears to have been over- 
looked at times. Wells v. Smith, 2 Edw. Ch. 78; Glock v. Howard & Wilson 
Colony Co., 123 Cal. 1, 55 Pac. 713. See Pomeroy, Equity, § 455. In no case 
should a court of equity be concluded by a bare recital that time is essential, 
but should look to the underlying intention of the parties in regard to creating 
a vendor-purchaser relationship. See Fry, SPECIFIC PERFORMANCE, 3 ed., 492. 
However, if one party actually needs quick performance and the other knows 
it, there is no difficulty. Judd v. Skidmore, 33 Minn. 140, 22 N. W. 183; Ewing 
v. Crouse, 6 Ind. 312; Tilly v. Thomas, 3 Ch. App. 61. The English law was 
originally lenient in enforcing time provisions, but Lord Eldon began to apply 
more rigid rules which were followed. See Boehm v. Wood, 1 J. & W. 410, 420; 
Levy v. Lindo, 3 Meriv. 81, 84. Accord, Eaton v. Lyon, 3 Ves. 689; Hudson v. 
Bartram, 3 Madd. 440, 447. See 27 Hats. Laws oF ENGLAND, 67. However, 
in 1873 a reaction toward liberality set in, specific performance being granted 
after default in spite of express provision that time was of the essence and that 
on default the vendors might repossess themselves of the land without obliga- 
tion to repay the purchase money. In re Dagenham Dock Co., 8 Ch. App. 1022; 
Kilmer v. British, etc. Lands, Lid., [1913] A. C. 319; Snell v. Brickles, 49 Can. 
S. C. 360; Whitla v. Riverview Realty Co., 19 Man. 746. But the first two of 
these cases failed to recognize the severability of relief against forfeitures of 
installments and the granting of specific performance. See Snell v. Brickles, 
supra, 382; Labelle v. O’Connor, 15 Ont. L. R. 519, 546. The principal case, 
recognizing this distinction, reaches a result not perhaps unjust in view of the 
early breach and the absence of excuse offered, but indicates a tendency to 
revert to Eldonian strictness in regard to specific performance. 


STATUTE OF FrauDS — SALES oF Goops — Goons IN POSSESSION OF VEN- 
DEE AT TIME OF SALE. — A number of shares of stock in the possession of a 
pledgee, were orally sold to him by the pledgor. Thereafter the pledgee stated 
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to witnesses that he owned the stock. In a suit for the purchase price the 
defense was that there was no delivery to take the case out of the Statute 
ee Frauds. Held, that the sale was valid. Wilson v. Hotchkiss, 154 Pac. 1 
Cal.). 

Section 17 of the Statute of Frauds requires that the buyer under an oral 
contract “shall accept part of the goods so sold and actually receive the same.” 
England has so construed this section as to uphold a sale whenever the buyer 
has done an act with reference to the goods which recognizes a preéxisting con- 
tract of sale. Kibble v. Gough, 38 L. T. R. (N. 8.) 204; Page v. Morgan, 15 
Q. B. 228. Cf. Taylor v. Great Eastern R. Co., [1901] 1*K. B. 774. Under 
this construction it would seem that a declaration of ownership by a purchasing 
bailee would be a verbal act of recognition. Edan v. Dudfield, 1 Q. B. 302; 
Taylor v. Wakefield, 6 El. & Bl. 765, 770. See Lillywhite v. Devereux, 15 M. & 
W. 285, 291. New York, however, has laid down a rule, accepted in several 
other American jurisdictions, that transfer of possession cannot be evidenced 
by mere words. Shindler v. Houston, 1 N. Y. 261. See WILLISTON, SALES, 
§ 87. And this rule has been applied to invalidate a sale to a bailee in posses- 
sion unless the form of returning the article and receiving it anew was gone 
through. Jn re Hoover, 33 Hun. (N. Y.) 553; Dorsey v. Pike, 50 Hun. 
(N. Y.) 534. But cf. Bristol v. Mente, 79 N. Y. App. Div. 67, 80 N. Y. Supp. 
52. Other courts have recognized that it would not be expedient to require a 
re-delivery to a purchasing bailee. Smith v. Bryan, 5 Md. 141; Snider v. Thrall, 
56 Wis. 674, 14 N. W. 814. But cf. Silkman Lumber Co. v. Hunholz, 132 Wis. 
610, 112 N. W. 1081. These decisions are supported by the analogy of the case 
of gifts, for a parol gift to a donee in possession at the time of the gift, is valid. 
Tenbrook v. Brown, 17 Ind. 410; Wing v. Merchant, 57 Me. 383; Winter v. 
Winter, 4 L. T. R. (N. S.) 639. Some courts have gone even further and recog- 
nized as valid, parol sales of goods not in the possession of either the owner or the 
buyer. Brown v. Wade, 42 Ia. 647, 650; Calkins v. Lockwood, 17 Conn. 154, 
173. Contra, Alderton v. Buchoz, 3 Mich. 322. The principal case seems correct 
in distinguishing purchases by a bailee from sales when the seller is in possession. 
Cf. Malone v. Plato, 22 Cal. 103, with principal case. 


TRADE-MARKS AND TRADE NAMES — PROTECTION APART FROM STATUTE — 
RECOVERY OF PROFITS ON SALES UNDER INFRINGING DEsiIcNn.— The plaintiffs 
adopted as a trade-mark for women’s shoes the words “The American Girl,” 
under which they advertised and sold their shoes throughout the United States. 
With full knowledge of this use, the defendants used on a similar grade of 
shoes the name ‘The American Lady,” sometimes accompanied with their name 
as “maker,’’ and sometimes with their name only, and sometimes alone. 
The Circuit Court of Appeals held that the plaintiffs’ mark, when applied to 
women’s shoes sold in America, was descriptive and geographical and not sub- 
ject of a valid trade-mark, but enjoined the unfair competition, and ordered 
an accounting on the sales of defendants’ shoes marked with “The American 
Lady” without their name as maker annexed. The case came to the Supreme 
Court on certiorari. Held, that the words “The American Girl” are subject 
of a valid trade-mark and that the decree ordering an accounting be affirmed 
upon that ground. Hamilton-Brown Shoe Co. v. The Wolf Bros. & Co., 240 
U. S. 251, 36 Sup. Ct. 260. 

The plaintiffs sold hosiery under a label on which was written the word 
“Notaseme.” Without knowledge of this use, defendants used a similar label 
with the word “Irontex” in place of “‘Notaseme.” The plaintiffs notified the 
defendants that they were infringing their mark and brought a bill in equity 
to enjoin this use and fo recover profits. There was no evidence of confusion 
in the public’s mind. The markets of the two companies rarely conflicted. 
Held, that the defendants be enjoined from using the label, but an accounting 
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of profits be denied. Straus v. Notaseme Hosiery Co., 240 U. S. 179, 36 Sup. 
Ct. 288. 

For a discussion of these cases in connection with another recent case, see 
NOTES, p. 763. 


TRADE-MARKS AND TRADE NAMES— PROTECTION APART FROM STATUTE — 
TERRITORIAL LIMITATION OF TECHNICAL TRADE-MARK.—In 1872 the Allen 
and Wheeler Co. used the words “Tea Rose” as a trade-mark on its flour, 
making sales throughout Ohio and Pennsylvania, but never advertising nor 
selling its “Tea Rose” brand in Alabama or the adjoining states. In 1885, 
without notice of this prior adoption, the Hanover Star Milling Co. used the 
same brand on its flour for sales throughout Alabama, where it acquired the 
reputation of being the “Tea Rose Company.” In 1895 the Steeleville Milling 
Co. adopted the same design, and in 1912 sold a quantity of flour of that 
brand to Metcalf for sale in Alabama. The Hanover Co. obtained a tempo- 
rary injunction in the District Court, but the United States Circuit Court of 
Appeals for the Fifth Circuit reversed the decree because of the prior use by 
the Allen and Wheeler Co. In another district this latter company obtained 
an injunction against the Hanover Co., but this in turn was reversed by the 
United States Circuit Court of Appeals for the Seventh Circuit on the ground 
that the Hanover Co. had acquired a valid trade-mark in Alabama. Because 
of this diversity on fundamental questions, the cases were brought to the 
Supreme Court by writs of certiorari before final disposition in the lower courts. 
Held, that the Hanover Co. had acquired a valid trade-mark in Alabama. 
Hanover Star Milling Co. v. Metcalf, 240 U. S. 403. 

For a discussion of this case with two other recent cases, see NOTES, p. 763. 


TRIAL — VERDICT — JOINT TORTFEASORS: SEVERANCE OF DAMAGES. — In 
an action against joint maintainers of a nuisance the jury found a verdict for 
$700 against one defendant and for $150 against the other. On interrogation 
by the court they stated their purpose to find the plaintiff’s damages equal to 
$850 and to divide them between the two defendants. The trial court entered 
judgment for $850 against both defendants. Held, that the judgment stand. 
Wands v. City of Schenectady, 156 N. Y. Supp. 860 (App. Div.). 

The Supreme Court of Michigan has recently upset a verdict of this sort. 
Rathbone v. Detroit United Ry., 154 N. W. 143. For a criticism of the Michigan 
decision, see 29 Harv. L. REv. 344. 


Trusts — CREATION AND VALIDITY — CHARITABLE TRUSTS: PREFERENCES 
— Rute Acarinst Perpetuities. — A will provided for perpetually maintain- 
ing a home for “‘educated Protestant gentlewomen whose means are small,” 
preference to be given to the lineal descendants of seven named relatives and 
six friends. Held, that the trust is charitable, and so is not void as infringing the 
Rule _ Perpetuities. Matter of MacDowell,'55 N. Y. L. J. 61 (Court of 
Appeals). 

Under the present New York statutes, the old English law of charitable 
trusts for undetermined beneficiaries has been restored. Allen v. Stevens, 161 
N. Y. 122, 55 N. E. 568. Under that law, whether the invalidity of perpetual 
trusts without defined beneficiaries is due, as is commonly stated, to the Rule 
against Perpetuities, or more properly to a rule against inalienability, chari- 
table trusts form a clear exception. See GRAY, RULE AGAINST PERPETUITIES, 
3 ed., §§ 589-607. Such trusts must be limited to purposes necessarily chari- 
table as defined by the Statute of Elizabeth. Morice v. Bishop of Durham, 9 
Ves. 399, 10 Ves. 522. But the purpose in question is clearly within the estab- 
lished conception, for the courts have upheld trusts for “reduced gentlewomen,” 
“lady teachers in need of rest,” and “wornout clerks.” Aitorney General v. 
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Power, 1 Ball & B. 145; Inre Estlin, 72 L. J. Ch. 687; In re Gosling, 16 T. L. R. 
152. See Tupor on CHARITIES, 4 ed., 46-60. Even trusts “for elderly widows 
and spinsters,” although not further limited to charity in the will, have been 
construed to apply only to those who are poor and are so held charitable. 
Thompson v. Corby, 27 Beav. 649; Re Dudgeon, 74 L. T. (N. Ss.) 613. Again, 
trusts for the relatives of the founder if permanent and limited to those who are 
poor are held charitable and valid. Attorney General v. Northumberland, 7 
Ch. D. 745. See Gray, RULE AGAINST PERPETUITIES, 3 ed., § 683 andn. A 
fortiori, gifts for general charitable purposes with a preference for a particu- 
lar lineage are valid trusts. Dexter v. Harvard College, 176 Mass. 192, 57 N. E. 
371; Franklin v. Armfield, 2 Sneed (Tenn.) 305, 351. See Attorney General v. 
Sidney Sussex College, 34 Beav. 654, 667. And scholarships with such prefer- 
ences were early wvedls teery Flood’s Case, Hobart 136. Cf. Spencer v. All 
Souls College, Wilmot 163. Furthermore, were the preferences invalid, the 
general charitable gift would be good. See Dexter v. Harvard College, supra, 
196. The over-riding charitable purpose should prevail even if some of the 
directions for applications cannot be carried out because not charitable. Jn re 
Douglas, 35 Ch. D. 472. See Hunter v. Attorney General, [1899] A. C. 300, 
324. Accordingly it seems entirely proper to carry out the donor’s intention 
in the principal case. Cf. Matter of Robinson, 203 N. Y. 380, 96 N. E. 925. 


Trusts — INCOME AND Corpus — Profits BY SALE OF STOCK: APpPporR- 
TIONMENT BETWEEN LIFE TENANT AND REMAINDERMAN. — The trustee of a 
corpus largely composed of stocks, was given a power of purchase and sale. 
The right to the profits gained in some of the transactions made under this 
power, are now contested by the life tenant and the remainderman under the 
trust. Held, that the life tenant is entitled to all the gains realized from dealings 
in the stock, except so much as are necessary to make the present corpus equal 
in value to the original corpus plus the amount that the original stocks increased 
in value while still in the hands of the trustee. Jn re Barron’s Will, 155 N. W. 
1087 (Wis.). 

In the case of a trust of a share in a business the net profits earned go to the 
life tenant. Heighe v. Littig,63 Md. 301. See LorinG, A TRUSTEE’S HANDBOOK, 
3 ed., 124. The decision in the principal case seems to be rested on this prin- 
ciple. But clearly a power of purchase and sale of stock is given the trustee only 
as a means of protecting the corpus, and does not constitute the trust estate 
a business in which the life tenant has an interest. Hence, not the earnings of 
the trustee, but only the earnings of the corporation whose shares have been 
bought, constitute the life tenant’s income. Now an increased market value 
of the stock of a corporation may be due to undeclared earnings as well as 
unearned increment. As Wisconsin gives the declared dividends of stock to 
income or corpus, accordingly as the fund from which they are declared has 
accrued from earnings or unearned increment, it would seem as if on principle 
a similar rule should apply to the apportionment of gains due to increased 
value of stock. See Miller v. Payne, 150 Wis. 354, 377, 383, 136 N. W. 811, 
819, 821; see 29 Harv. L. Rev. 551. But see 2 Perry, Trusts, 5 ed., § 545, 
note, p. 94. Such a course, however, is impractical, if not impossible. There- 
fore, the courts have almost invariably added the entire increase in value of the 
stock to the corpus. Graham’s Estate, 198 Pa. 216, 47 Atl. 1108; In re Robert’s 
Will, 40 Misc. 512, 82 N. Y. Supp. 80s. Cf. Billings v. Warren, 216 Ill. 281, 
74 N. E. roso. All the profits from a sale thus belong to the remainderman, 
and the life tenant is restricted to his share of the declared dividends. And 
undoubtedly it is more in accord with the intention of the settlor that the fluc- 
tuation should occur in the corpus rather than the income. Moreover, as the 
remainderman must bear the loss of any shrinkage in the funds, it is but equi- 
table that he take the gain. See Graham’s Estate, supra, 219. Again the life 
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tenant is fully protected under this apportionment, for an investment by the 
trustee in a non-dividend paying stock is certainly a breach of trust. See Jor- 
dan v. Jordan, 192 Mass. 337, 345, 78 N. E. 459, 461; Kinmonth v. Brigham, 
5 Allen (Mass.) 270, 278. In such case, besides his action against the trustee, 
the life tenant should be permitted a lien for interest at the market rate on any 
profit gained by resale of this stock. 


War — PARTNERSHIP — ALIEN ENEMY PARTNERS — CONDEMNATION OF 
CAPTURED PARTNERSHIP Property. — A partnership composed of four part- 
ners, two Germans both of German domicile, and two Englishmen resident in 
Shanghai, was registered at the German consulate in Shanghai as a German 
firm. A cargo belonging to the partnership was captured. Held, that the 
shares of the German partners be condemned, and those of the English partners 
be restored. The Eumaeus, 51 L. J. 7 (Adm. Ct.). 

The important consideration in determining liability to condemnation as 
enemy cargo, is the trade domicile of the owner of the goods. See The Gerasimo, 
11 Moore P. C. 88, 96; Janson v. Driefontein Consolidated Mines, Lid., 
[1902] A. C. 484, 505. Consequently the property of a neutral or friend, hav- 
ing a trade domicile in a hostile country, is confiscable. The Venus, 8 Cranch. 
(U. S.) 253; The Baltica, Spinks P. C. 264. Cf. O’Mealey v. Wilson, 1 Camp. 
482. Conversely, the property of an alien enemy having a trade domicile 
outside the hostile country is not subject to condemnation. The Portland, 3 
C. Rob. 41. In the case of a firm it is submitted that under any theory of part- 
nership the individual trade domiciles of the partners must govern condem- 
nation. For at common law, even in the absence of the usual statutes, it is 
forbidden to make contracts with alien enemies, and antebellum contracts of 
this sort, if executory, are dissolved by the declaration of war. The Hoop, 1 
C. Rob. 196; Potts v. Bell, 8T.R. 548. See Clemontson v. Blessig, 11 Ex. 135, 
141 n. Since a partnership is based on an executory contract, it is at once dis- 
solved. Griswold v. Waddington, 15 John. (N. Y.) 57, 16 id., 438. Hence its 
members must be treated separately. But to determine the proportion properly 
confiscable presents a difficult problem. Until the partnership has been wound 
up and its accounts settled, each partner really has nothing but a right against 
the firm for the portion of the surplus which may be found to be due him. Of 
course, this may not bear any relation to their respective shares in the capital. 
But it is beyond the power of the prize court to determine this, and any attempt 
to do so would seriously hinder an effective administration of prize law. 
Hence the principal case is amply justified by expediency in following the old 
common law conception of the partners as tenants in common of partnership 
personalty, to the extent of their shares in the enterprise. 


Wits — Execution — ATTESTING WITNESSES — STOCKHOLDERS OF A 
CoRPORATE Executor. — An Illinois statute provides that, if one of the neces- 
sary subscribing witnesses to a will is given a beneficial interest in the will, 
the interest shall be void, but the witness shall testify as to the rest of the will. 
(1913, Hurp’s REv. Sr. c. 148, § 8.) A corporation was made the executor 
of a will. A stockholder and director of the corporation was a necessary sub- 
scribing witness. Held, that the stockholder is a valid witness and that the cor- 
poration is disqualified as executor. Scott v. Couch, 111 N. E. 272 (Ill.). 

In most jurisdictions an executor is considered a valid subscribing witness 
toa will. Rucker v. Lambdin, 20 Miss. 230. See Cochran v. Brown, 76 N. H. 9, 
10, 78 Atl. 1072, 1073. See 22 Harv. L. REv. 616. A fortiori the witness in 
the principal case would be competent and the whole will valid. But in Illinois, 
aside from the statute, an executor is considered sufficiently interested to be 
incompetent. Jones v. Grieser, 238 Ill. 183, 87 N. E. 295. So is a witness who 
has a contract with the executor fora part of hiscommissions. Smith v. Goodell, 
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258 Ill. 183, ror N. E. 255. Since a stockholder of a corporate executor has a 
contract right in the profits of the executor, it is natural that he should be con- 
sidered incompetent. But the purpose of statutes like that in the principal 
case is to prevent the interest of a witness from invalidating a will; and it 
would seem better to hold it applicable to all witnesses formerly disqualified 
by interest. See Jones v. Grieser, 238 Ill. 183, 188, 87 N. E. 295, 296; Win- 
slow v. Kimball, 25 Me. 493, 495. But some states seem to consider the stat- 
utes applicable only where the interest of the witness comes directly from the 
will. So a witness who is spouse of a legatee has not been allowed to testify. 
Fisher v. Spence, 150 Ill. 253, 37 N. E. 314; Sullivan v. Sullivan, 106 Mass. 
474. And in Illinois the statute has been held not to make competent a wit- 
ness who has a subsisting contractual right to the profits of the executor of a 
will. Smith v. Goodell, supra. According to these cases it would seem that 
the stockholder in the principal case, being only a debtor of the executor, would 
have only an indirect interest in the will, and would not be made a valid witness 
by the statute. 
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THE NEUTRALITY OF Betcrum. By Alexander Fuehr. New York: Funk and 
Wagnalls Co. 1915. pp. x, 1-248. 

BeLcIum NEUTRAL AND LoyaLt. By Emile Waxweiler. New York: G. P. Put- 
nam’s Sons. 1915. pp. Xi, 1-324. 


These two are among the better of those books presented to show the national 
point of view in regard to the neutrality of Belgium. The first shows the Ger- 
man attitude and the second presents the Belgian point of view. Dr. Fuehr 
purports to “take as his task only to investigate Germany’s case with regard 
to” the invasion of Belgium. In the first part of the book he presents what is 
now a well-known history of Belgium’s neutrality down to August, 1914. In 
the second part the legal aspects of Belgium’s neutrality are considered. There 
are in this book many statements for which at present absolute verification 
seems not to be available; and in the two books identical documents receive 
opposite interpretation. There is also a tendency to cite only those documents 
which support the German theory. He even maintains that “taking into 
consideration fundamental political changes wrought by events since 1870” 
the guarantee of Belgium’s neutrality could not be held to be valid at the out- 
break of the present war because of the implied condition in negotiation of 
treaties, rebus sic stantibus. Referring to the agreement of 1870 between Great 
Britain and France and between Great Britain and Prussia that Great Britain 
would act on the side of one or the other of these powers against one or the 
other which might violate the neutrality of Belgium, Dr. Fuehr states that this 
agreement of Great Britain constitutes “an affirmation that England did not 
then consider the treaties of 1839 as binding.” He cites statements of a mili- 
tary attaché as offsetting those officially made by a minister of foreign affairs. 
In mentioning the German demand for the privilege of passing over Belgian 
territory, he says, after referring to the passage of French troops through 
Prussia in 1805, “in a similar manner, King Albert of the Belgians might have 
acted in 1914, following the example set by his grandfather, who, in a situa- 
tion far more painful to Belgian pride, declared to the powers in 1831 that he 
‘yielded to the imperious law of necessity.’” Dr. Fuehr also says that the fact 
that perpetual neutrality failed to afford Belgium adequate protection was not 
necessarily due to any fault of International Law but to the abuse of it. He 
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also states that it is open to doubt “whether Germany’s invasion of Belgium, 
with no other object but a passage through her confines in order to reach the 
northern parts of France,,and after formal assurances as to Belgium’s independ- 
ence “ns integrity had been given, constituted ipso jure a breach of Belgium’s 
neutrality.” 

Such citations as above from what is entitled ‘“‘The Legal Aspects of Bel- 
gium’s Neutrality” clearly show the thesis the writer is endeavoring to main- 
tain. 

There are several valuable documents in the Appendix. 

The book by Dr. Waxweiler, who was the director of the Solway Institute 
of Sociology at Brussels, claims ‘“‘to clear up every doubt and furnish material 
for a considered judgment.” This book has also appeared in French and Ger- 
man. It shows the peaceful penetration of Germans into the industrial, eco- 
nomic, and social life of Belgium, up to 7 Pp. mM., August 2, 1914, also show- 
ing why, after considering the statements of Jagow and Bernhardi, King Albert 
of Belgium became an advocate of preparedness. He also shows that the 
German statement that if Belgium would maintain “friendly neutrality” Ger- 
many would at the conclusion of the war “guarantee the possessions and inde- 
pendence of the Belgium Kingdom in full,’ presumes a result of the war which 
Belgium could not in August, 1914, foretell. Then follow the well-known dis- 
cussions of the statement of the German Chancellor that the entrance into Bel- 
gian territory by force was in violation of the law and that indemnities would be 
paid at the close of the war. The negotiations of the early days of the hos- 
tilities, including the ‘“‘scrap of paper” incident, etc., are reviewed. Accusa- 
tions and counter accusations are considered. The German rules of war and 
their application to Belgium form the concluding chapter. Manifestly it is too 
early, and the data is insufficient, to enable one who would form a just esti- 
mate of these contentions to come to a final judgment upon many of the mat- 
ters considered in this book. In general, however, it may be said that the 
temper of the book is more moderate and the basis for the conclusions is more 
sound than in the work of Dr. Fuehr. 

Like all books issued with the object of presenting the case for one or another 
party in the present struggle, there is an undue stress upon the positions which 
may be more advantageous to the side whose case is favored. This book has a 
brief appendix and also a convenient index. GEORGE GRAFTON WILSON. 





Tue CommopitTies CLAuseE. By Thomas Latimer Kibler. Washington, D. C.: 
John Byrne & Company. 1916. pp. 178. 


Into this legal-economic treatise Professor Kibler has condensed a great 
amount of interesting and valuable information as to the inevitable tendency 
to monopoly where railroad companies engage in any non-transportation busi- 
ness in competition with other shippers over their lines. Confining his discus- 
sion chiefly to the coal business and basing it upon the findings of the Interstate 
Commerce Commission and the facts disclosed in various suits brought by the 
federal government, he shows convincingly that the failure of this country to 
follow the example of Europe and to divorce transportation altogether from 
other enterprises has led to the monopolization by railroad companies of much 
the greater part of the anthracite and bituminous coal fields along their respec- 
tive lines and that this process of monopolization is still going on. 

His discussion of the Commodities Clause of the Interstate Commerce Act, 
passed in 1906 to remedy this situation, may be summarized as follows. In 
United States v. Delaware & Hudson Co., 213 U. S. 366, the Supreme Court 
held that, despite the sweeping language of the act, nevertheless in view of its 
legislative history, it must be construed as not prohibiting a railroad company 
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(1) from owning stock, even all of the stock, of a bond fide corporation engaged 
in mining, producing and shipping commodities over its lines, or (2) from trans- 
porting commodities mined or otherwise produced by the railroad company 
itself, provided it has in good faith dissociated itself from such commodities prior 
to the act of transportation — sale to a bond fide separate corporation whose 
stock is owned by the railroad company, apparently constituting such disso- 
ciation. Although in subsequent decisions the Supreme Court has shown a dis- 
position to give to the act the most effective possible construction consistent 
with these limitations, nevertheless so long as they exist no real dissociation 
will ever be accomplished. 

He urges, therefore, in some detail, legislation designed to sweep away these 
limitations and to secure a genuine separation of railroad companies from any 
business other than that of common carriage. Both on the merits and for 
the purpose of disarming opposition, these suggestions should be modified to 
the extent of permitting mining and producing companies, on application to the 
Interstate Commerce Commission, to build and operate such lateral branch 
lines or spur tracks as may be reasonably necessary to reach a trunk line rail- 
road. Broadly speaking, however, these suggestions accord with repeated 
utterances of the Interstate Commerce Commission and of the Attorney General 
and will doubtless meet the approval of most disinterested persons. 

The concluding section in which Professor Kibler seems to advocate extend- 
ing “the principle of dissociation” to “any two industries that are complemen- 
tary in their nature” will not be so generally accepted. Common carriers, 
whose facilities other shippers are under compulsion to use, stand upon a very 
different footing from any ordinary business. Most readers will be doubtful in- 
deed as. to the wisdom of prohibiting the union of complementary industries 
generally — the mere integration of industry. 

The usefulness of the book for legal reference purposes would be increased 
by a proper table of cases cited and by a reference to the cases of United States 
v. D. L. & W. R. Co., 231 U.S. 363; The Tap Line Cases, 234 U.S. 1, 27; and 


United States v. Lake Shore & M.S. R. Co., 203 Fed. 295, 315, 319. 
THURLOW M. GorDON. 





CLINICAL STUDIES IN THE RELATIONSHIP OF INSANITY TO CRIME. By Paul 
E. Bowers, M.S., M.D. Michigan City, Indiana: The Dispatch Print. 


pp. 104. 


Lawyers are beginning to admit that there is no such sharp division between 
the legally responsible and the legally irresponsible as they used to believe. 
Science is pressing upon them the realization that a penalty affixed to an act 
by law is less often an efficacious preventive of the act than the law supposes. 
Instead of sending the malefactor to prison only to let him out later, the psy- 
chiatrists are demanding an opportunity to try their new-found learning on him 
in a hospital. And to this plea they add the assurance that in case of failure 
they will isolate him for good and not for a time only. It is clear that the op- 
portunity must be given them. Crime must follow disease into the hands of 
the scientists. 

Dr. Bowers’ monograph is an attempt to draw the line between the responsi- 
ble and the irresponsible. He believes that too many of the latter are sent to the 
prison, and his thesis is a more accurate division of the field between the prison 
and the hospital. To do this it is first necessary to get an exact idea of the re- 
lation between the abnormal mind and the abnormal act, for, so far at least, the 
only method of classifying men the law knows is by their acts. “By their fruits 
shall ye know them” is peculiarly true of the criminal. This relation the author 
tries to show by a series of clinical cases. For “theoretical discussions,” he 
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says, “are tiresome and confusing.” However we may differ as to that, the 
cases he gives us, almost] all from his own experience, are both interesting and 
illuminating. These are divided under general headings: epilepsy, paranoia, 
hysteria, etc., with an explanatory introduction and about half a dozen cases 
under each. The cases are described and explained in a brief and simple way, 
quite sufficient for the lawyer or layman, but perhaps too untechnical for the 
expert. The introductions, on the contrary, are inadequate. For the layman 
needs more than he can find here for even an intelligent understanding of the 
cases, and the expert must not be told what he already knows. Perhaps this 
is the result of the distaste for theory intimated in the preface. But it leads us 
all the more to regret that an author who has combined a personal knowledge 
of the cases described and a study of the bibliography at the end of the book 
should not hazard his own theories in a subject where they are so welcome. 

C. P. Curtis, Jr. 





COMMENTARIES ON THE LAWS OF ENGLAND. By Sir William Blackstone. Edited 
by William Cary Jones. San Francisco: Bancroft Whitney Company. 
IQI5. pp. CXX, 2770. 


We have nothing but good to say of Professor Jones’ new edition of Black- 
stone. He, with the assistance of his colleagues in the school of jurisprudence 
in the University of California, has taken the Hammond edition, retained the 
original notes and the more important notes of the distinguished editor, and 
has profusely annotated the commentaries with his own work and with ex- 
tracts from the writings of modern jurists. These two latter contributions give 
this edition its peculiarly valuable character. 

Blackstone’s short section on the Roman law in England, Book I, *18, is made 
the base of an elaborate note and a bibliography of Maitland’s, Stubb’s, and 
Vinogradoff’s contributions. The consideration of rights, Book I, *121, has been 
an excuse for pointing out the classifications of Holland, Salmond, Holmes, 
Pound, Stephen, and Langdell. The law of master and servant, Book I, *429, is 
annotated with a short description of workmen’s compensation acts. Mod- 
ern theories of corporate personality appear in Professor Lynch’s contributions 
to Book I,c.18. The Rule against Perpetuities now contains a note by Professor 
McMurray which leads the reader to Leake, Gray, and recent legislation. Refer- 
ence to all the modern learning on possession appear in the note to Book IT, *196, 
and the whole subject of private wrongs, Book III, c. 8, takes on a new aspect 
when annotated with modern decisions on negligence, physical injury resulting 
from fright, the right to privacy, libel, slander, and malicious prosecution. A 
wholly new chapter has been supplied by Professor McMurray on the Conflict 
of Laws. All these and other new matter make it apparent that we shall now 
resort to Blackstone not only for clear and elegant statements of the old law but 
for references to modern thinking and decisions of present-day importance. 

The form of the work is much improved by the use of sections numbered 
and appropriately entitled in bold-faced type. JosePpH WARREN. 





Les Traités Fép£Raux ET LA LEGISLATION DES Etats aux Erats-Unts. Par 
Lindell T. Bates. Paris: Librarie Générale de Droit et de Jurisprudence. 
1915. pp. 228. 

This pamphlet has for its chief purpose the enlightening of foreigners as to 


the treaty-making power of the United States, and as to specific instances of 
apparent conflict between treaties and the laws of the several states. It begins 
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with conditions under the Articles of Confederation, passes to a rapid survey 
of the changes wrought by the Constitution, discusses the general problem of 
the federal treaty-making power and other preliminary matters, and then de- 
votes the greater part of its pages to such topics as rights of property, taxation, 
workmen on public works, corporations, liquor licenses, workmen’s compensa- 
tion acts, public schools, and trademarks. Little that has been written regard- 
ing the borderland between international law and constitutional law can com- 
pare with this pamphlet in clearness or in interest. The whole of it is well 
worth reading; and even the very busy man ought to run through the two his- 
torical sections at the beginning and the section on the public schools. This 
last, consisting of four pages, leading to the conclusion, peculiarly acceptable in 
San Francisco, that “L’attitude du Departement d’Etat fut donc plus favorable 
au Japon qu’il ne fallait, en insistant sur le rapport de la resolution de sépara- 
tion des races.” EUGENE WAMBAUGH. 
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